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Dear Ms. Brown:
...... '.

You ask whether certain information is subjeqt ~o:. required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 3$1412.

Brazosport College (the "college"), which you represent, received a request for (1) all
documents, including e-mails, in relation to the requestor's client's placement on
administrative leave; (2) complaints, grievances, write-ups, reprimands, directives,
professional improvement plans or professional growth plans, awards, commendations,
media reports, employment contracts, salary and assignment information, and appraisals and
evaluations issued to or pertaining to the requestor's client from August 1, 2007 to the date
of the request; and (3) college policies and administrative procedures pertaining to placing
an employee on administrative leave, dismissing the employee, and hearings regarding the
same. You state the college has released some information to the requestor. You claim
portions ofthe submitted information are excepted from disclosure under sections 552.101,
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552.1 07, and 852.111 of the Government Code.! We have considered the exceptions you
claim and reviewed the submitted information.

'.:

Initially, we note a portion of Exhibit G, which we have marked, is not responsive to the
instant request as it was created after the date the request was received. This ruling does not
address the public availability ofnon-responsive infomiation, and the college is not required
to release non'-responsive information in response to this request.

Section 552.107(1) of the Government Code protects information coming within the
attorney-clientIJrivilege. When asserting the attorney-client privilege, a governmental body
has the burderfofproviding the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. ORD 676 at 6-7. First, a governmental body
must demonstrate the information constitutes or documents a communication. Id. at 7.
Second, the communication must have been made "for the purpose of facilitating the
rendition' of professional legal services" to the client governmental body. TEX. R.
EVID. 503(b)(l} The privilege does not apply when an attorney or representative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the
clientgovernn'lental body. Inre Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App·.-

. Texarkana 1999, orig. proceeding) (attorney-clientprivilege does not apply ifattorney acting
in a capacity otller than that ofattorney). Third,the privilege applies only to communications
between or among clients, client representatives, lawyers, and lawyer representatives. TEx.
R. EVID. 503(b)(1). Thus, a governmental body must inform this office ofthe identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id. 503(b)(1),
meaning it was "not intended to be disclosed to third persons other than those to whom
disclosure is made in furtherance ofthe rendition ofprofessional legal services to the client
or those reasonably necessary for the transmission of the communication." Id. 503(a)(5)., .

Whether acorrtmunication meets this definition depends on the intent ofthe parties involved
at the time the'information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a

. . .

IAlthoJ~hyou also raise section 552.101 ofthe Government Code in conjunction with rule 503 ofthe
Texas Rules ofEvidence, rule 192.5 of the Texas Rules ofCivil Procedure, rule 26(b)(3)ofthe Federal Rules
of Civil Procedure; and rule 1.05 of the Texas Disciplinary Rules of Professional Conduct, this office has
concluded sectioI1552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676
at 1-2 (2002), 575~t 2 (1990). Thus, we will not address your claim the submitted information is confidential
under section 552. iOlin conjunction with any ofthese rules. Accordingly, we will address your attorney-client
and attorney wo¥' product privilege claims under sections 552.107 and 552.111 of the Government Code,
respectively. See Open Records Decision Nos. 677 (2002), 676 at 6. Further, although you raise section
552.022 of the Goyernment Code, that provision is not an exception to disclosure. Rather, section 552.022
enumerates categQ.ries of information that are not excepted from disclosure unless they are expressly
confidential under other law. See Gov't Code § 552.022.
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communicatio~ has been maintained. Section 552.107(1) generally excepts an entire /
communication. that is demonstrated to be protected by the attorney-client privilege unless
otherwise waiy'ed by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) cP,!~vilege extends to entire communication, including facts contained therein).

You state Exhibits A throughM-16, N through Q-3, and the information you highlighted in
pink in Exhibif$ M-17 and M-18 constitute communications or document communications
made between, the college's attorney and college employees for the purpose of providing
legal services tQ the college. You have identified all parties to the communications. You
indicate these:communications were made in confidence and have maintained their
confidentialitY., Based on your representations and our review, we find the college' may
withhold Exhi~its A through M-16, N through Q-3, and the information you highlighted in
pink in Exhibn~ M-17 and M-18 under section 552.107.2

Section 552.101 of the Government Code excepts .from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code §,552.101. This section encompasses the doctrine of common-law privacy,

, .

which protects)nformation if (1) the information contains highly intimate or embarrassing
facts, the publication ofwhich would be highly objectionable to a reasonable person, and (2)
the informati9J1 is not of legitimate concern to the public. Indus. Found.v. Tex. Indus.
Accident Bd.,'!1$40 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. This office
has found medical information or information indicating disabilities or specific illnesses is
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos(470 (1987) (illness from severe emotional andjob-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). Upon review, we find
the informatiqr1 we marked in Exhibit R is highly intimate or embarrassing and of no
legitimate pubUc interest. Therefore, the college must withhold the information we marked
in Exhibit R uncier section 552.101 in conjunction with common-law privacy. However, we
find the remaining information you marked In Exhibit R and the information you marked in
Exhibit S do ript contain highly intimate or embarrassing facts; thus, the college may not
withhold any'>of the remaining information under section 552.101 on the basis of
common-law privacy.

In summary, tlie college may withhold Exhibits A through M-16, N through Q-3, and the
information you highlighted in pink in Exhibits M-17 and M-18 under section 552.107 ofthe
Government Code. The college must withhold the information we marked in Exhibit R
under section 552.101 of the Government Code in conjunction with common-law privacy.
The remainin~dnformationmust be released. .
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2As our, ruling is dispositive for this information, we do hot address your remaining argument against
disclosure of portions of this information.
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This letter ruliD'g is limited to the particular information at issue in this request and limited
to the facts a{presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding any other information or any other circumstances.

':':"!" .

This ruling tfiggers important deadlines regarding the rights and responsibilities of the
governmentalJ?9dyand ofthe requestor. For more information concerning those fights and
responsibilities I please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the O'ffice of the Attorney General's Open Government Hotline, toll free,
at (877) 673-61839. Questions concerning the allowable charges for providing public
information urider the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney q:~meral, toll free, at (888) 672-6787.

Sincerely, .'/

~
Ana Carolina Vieira
Assistant Attorney General
Open Record~Division
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