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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 22,2010

Ms. Neera Chatterjee
Office of General Counsel
The University ofTexas System
201 West Seventh Street
Austin, Texas 78701-2902

.: \,

Dear Ms. Chatterjee:

,",' '

0R2010-09158

You ask whether certain infonnation is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 383559.

The University ofTexas Southwestem Medical Center at Dallas (the "university") received
a request for a list of all requests for infonnation submitted to the university between
specified time periods, including the name and affiliation of the person submitting the
request, and a description ofthe requested material. You state you have released the majority
of the requested infonnation. You claim that some of the submitted infonnation i1? not
subject to the Act. fu addition, you claim that portions of the submitted infonnation are
excepted ft'om disclosure under section 5$2.1ql of the Government Code. We have
considered your arguments and reviewed the s'llbinitted infonnation.

fuitially, we address yom;~rgtimelitthatp'Ortioils bfthe subniitted-irifonnation are not subject
to the Act. You contend that, pursuan,t to section 1.81.006 ofthe Health and Safety Code, the
infOlmation you have marked is not subject to the Act. Section 181.006 states that: [f]or a
covered entity that is a governmental unit, an individual's protected health infonnation:

(1) includes any infonnation that reflects that an individual received health
care ft'om the covered entity; and

(2) is not public infonnation and is not subject to disclosure under [the Act].

POST OFFICE Box 12548, ,AUSTIN, TEXAS 78-7) 1-2548 ,TEL:(512)46,3-2100 WWW.OAG,STATE.TX.US

Ali' E-qufll Einplojrment Opp;rtzw'ity Employer: Pri~i(d 011 Raycltd Paper



Ms. Neera Chatterjee - Page 2

Health & Safety Code § 181.006. Subsection 181.006(2) does not remove protected health
information from the Act's application, but rather states this information is "not public
infonnation and is not subject to disclosure under [the Act]." We interpret this to mean a
covered entity's protected health infonnation is subject to the Act's application.
Furthermore, tlus statute, when demonstrated to be applicable, makes confidential the
infonnation it covers. Thus, we will consider whether section 181.006 makes this
information confidential.

Section 552.1 01 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial 'decision." Gov't
Code § 552.101. Section552.10I encompasses informationprotected by other statutes, such
as section 181.006. As noted above, section 181.006 states that "[f]or a covered entity that
is a governmental unit, an individual's protected health infonnation ... is not public
information and is not subject to disclosure tmder [the Act]." Health & Safety Code
§ 181.006. Section 181.001(b)(2) defines "[c]overed entity," in part, as "any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
govemmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Intemet site[.]

Id. § 181.001(b)(2). You inform us that the university's privacy policy demonstrates that it
is a covered entity. You state the university maintains health information for the individuals
it serves, including information showing that an individual received medical care from the
university. You assert that the information collected, used, and stored by the university
consists ofprotected health infonnation. Thus, you claim the university is a covered entity
for the purposes of section 181.006 ofthe Health and Safety Code.

In order to detennine whether the university is a covered entity for the purposes of
section 181.006 of the Health and Safety Code, we must address whether the university
engages in the practice of collecting, analyzing, using, evaluating, storing or transmitting
protected health infonnation. Section 181.001 states that "[u]nless otherwise defined in this
chapter, each tenn that is used in this chapter has the meaIung assigned by the Health
InsuraI1Ce Portability and' Accountability Act and Plivacy Standards ["HIPAA"]." Id.
§ 181.001(a). Accordingly, as chapter 181 does not define "protected health information,"
we turn·to HIPAA's definition ofthe term. HIPAA defines "protected health information"
as individually identifiable health information that is transmitted or maintained in electronic
media or any other form or medium. See 45 C.F.R. § 160.103. HIPAA defines "individually
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identifiable health infonnation" as infonnation that is a subset of health infonnation,
including demographic infonnation collected from an individual, and:

(1) Is created or received by a health care provider, health plan, employer, or
health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or
condition ofan individual; the provision ofhealth care to an individual; or the
past, present, or future payment for the provision of health care to an
individual; and

(i) That identifies the individual; or

(ii) With respect to which there is a reasonable basis to believe the
infonnation can be used to identify the individual[.]

45 C.F.R. § 160.103. The infonnation at issue concerns requests for infonnation received
by the university and includes a description ofthe specific records requested. Upon review,
we find that you have failed to demonstrate that any of the infonnation you have marked
consists of protected health infonnation for purposes of section 181.006 of the Health and
Safety Code. Accordingly, none of the submitted infonnation may be withheld under
section 552.101 ofthe Government Code in conjunction with section 181.006 ofthe Health
and Safety Code.

Section 552.101 also encompasses section 161.032 of the Health and Safety Code, which
provides in part:

(a) The records and proceedings ofa medical committee are confidential and.
are not subject to court subpoena.

(c) Records, infonnation, or reports ofa medical committee ... and records,
infonnation, or reports provided by a medical committee ... to the governing
body ofa public hospital ... are not subject to disclosure under Chapter 552,
Government Code.

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course ofbusiness by a
hospital, health maintenance organization, medical organization, university
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medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (c), (£). The precise scope ofthis provision has been the
subject of a number ofjudicia1decisions. See, e.g., Memorial Hosp.-The Woodlands v.
McCown, 927 S.W.2d 1 (Tex. 1996); Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988);
Jordan v. Fourth Supreme JudicialDist., 701 S.W.2d 644 (Tex. 1986). These cases establish
that "documents generated by the committee in order to conduct open and thorough review"
are confidential. This protection extends "to documents that have been prepared by or at the
direction of the committee for committee purposes." Jordan, 701 S.W.2d at 647-48.
Protection does not extend to documents "gratuitouslysubmitted to a committee" or "created
without committee impetus and purpose." Id. at 648; see also Open Records Decision
No. 591 (1991) (constming, among other things, statutory predecessor to section 161.032).
We note records made or maintained in the regular course of business cOllsist of "records
kept in connection with the treatment ofthe individual patients as well as the business and
administrative files and papers apart from committee deliberations." See Texarkana Mem 'I
Hosp., Inc. v. Jones, 551 S.W.2d 33,35 (Tex. 1977).

You have marked a reference to a report created by the ~iversity's Committee on
Practitioner Peer Review and Assistance, which you state is excepted from disclosure under
section 161.032 of the Health and Safety Code. The infonnation at issue is part of a list
created by the university documenting all of the requests for information received by the
university. Thus, we find this infonnation, including the information you have marked, was
created in the regular course of the university's business. See Health & Safety Code
§ 161.032(£). Therefore, this information is not confidential under section 161.032 of the
Health and Safety Code and it may not be withheld under. section 552.101 on that basis.

Section 552.101 of the Govenunent Code also encompasses the doctrines of common-law
and constitutional privacy. Common-law privacy protects information if it (1) contains
highly intimate or embarrassing facts, the publication ofwhichwouldbe highly objectionable
to a reasonable person, and (2) is not oflegitimate concem to the public. Indus. Found. v.
Tex.' Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. Id.
at 681-82.· The type of infonnation considered intimate and embalTassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical ab:use in the workplace, illegitimate children, psychiatric
treatment ofmental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that some kinds of medical infonnation or infonnation indicating
disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). You argue that the infonnation you have marked identifies patients of
the university and relates to individuals that have had a physical or mental illness or other
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personal issue. Based on your representations and our review, we find that the information
we have marked reveals the identities of university patients and, thus, is highly intimate or
embarrassing and not of legitimate public interest. Therefore, the lmiversity must withhold
the information we have marked lmder section 552.101 of the Government Code in
conjunction ·with common-law privacy. However, we find that you have failed to
demonstrate how the remaining information you have marked reveals the identity of any
patient ofthe university. Thus, we find none ofthe remaining infonnation is highly intimate
or embarrassing and not of legitimate public interest. Accordingly, none of the remaining
infonnation may be withheld pursuant to section.552.1 Olin conjunction with common-law
pnvacy.

The constitutional right to privacy protects two types of interests. See Open Records
Decision No. 600 at 4 (1992) (citing Ramie v. City ofHedwig Village, 765 F.2d 490 (5th
Cir. 1985)). The first is the interest in independence in making certain important decisions
related to the "zones ofprivacy" recognized by the United States Supreme Court. Id. The
zones of privacy recognized by the United States Supreme Court are matters pertaining to
marriage, procreation, contraception, family relationships, and child rearing and education.
See id. The second interest is the interest in avoiding disclosure ofpersonal matters. The
test. for whether information may be publicly disclosed without violating constitutional
privacy rights involves a balancing ofthe individual's privacy interests against the public's
need to know information of public concern. See Open Records Decision No. 455 at 5-7
(1987) (citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of
information considered private under the constitutional doctrine is narrower than that under
the common-law right to privacy; the material must concern the "most intimate aspects of
human affairs." See id. at 5 (citing Ramie, 765 F.2d at 492). You argue that a portion ofthe
remaining information reveals confidential patient information, including the identities of
certain patients. Upon review, we find you failed to demonstrate how any portion of the
remaining marked infonnation falls within the zones of privacy or implicates any party's
plivacy interests for purposes ofconstitutional privacy. Accordingly, the lmiversity maynot
withhold the remaining information under section 552.101 in conjunctionwith constitutional
pnvacy.

In summary, the university must withhold the information we have marked under
section 552.1Olin conjunction with common-law privacy. The remaining infonnation must
be released.

This letter ruling is limited to the particular information at is~ue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
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or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

~~j~leY
. Assistant Attorney General
Open Records Division

LJH/dls

Ref: ID# 383559

Ene. Submitted documents

c: Requestor
(w/o enclosures)


