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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 23, 2010

Mr. David Daugherty
Assistant COlmty Attorney
Hanis COlmty .
1019 Congress, 15th Floor
Houston, Texas 77002

0R2010-09259

Dear Mr. Daugherty:

You ask whether certain infOlmation is subject to required public disclosure under the
Public mfOlmation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 383997.

The Hanis COlmty Sheriffs Office (the "sheriff') received five requests for internal
investigations regarding a named officer. The first three requestors also request a copy of
the named officer's persollile1 file. m addition, the second requestor also seeks a copy ofthe
sheriff s Policy/Procedure Manual. You state that some of the requested information has
been provided to the requestors .. You claim that the submitted infonnation is excepted from
disclosure under sections 552.101,552.102,562.103,552.108,552.117, 552.1175, 552.119,
552.147, and 552.151 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted infOlmation.· .

, ,
. ',".

fuitially, we note the submitted infonnation is subject to section 552.022 ofthe Government
Code. Section 552.022(a)(1) of the Govennnent Code provides for the required public
disclosure of "a completed report, audit, evaluation, or investigation made of, or, or by a
govennnental body, except as provided by Section 552.108." Gov't Code § 552.022(a)(1).
As you acknowledge, the submitted information is a completed investigation. This
infOlmation is subjectto section 552.022(a)(l). Therefore, the sheriffmay onlywithhold this
information if it is subject to section 552.108 or confidential under "other law."
Section 552.103 ofthe Govennnent Code is a discretionary exception under the Act and does
not constitute "other law" for purposes ofsection 552.022. See Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.)
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(governmental body may waive section 552.103); see also Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally). Thus, the submitted information may
not be' withheld under section 552.103. However, information subject to
section 552.022(a)(1) maybe withheldpursuant to section 552.108 ofthe Government Code.
Accordingly, we will consider your arguments under section 552.108, as well as under
sections 552.101, 552.102, 552.117, 552.119,' 552.1175, 552.147, and 552.151 of the
Government Code, which are "other law" for the purpose of section 552.022 of the
Government Code.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.-Austin 1983, writ refd n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102(a) is the same as 'the test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976) for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101. Accordingly, we address the
sheriffs section 552.102(a) claim in conjunction with its common-law privacy claim under
section 552.101 of the Government Code. '

Common-law privacy protects information ifit (1) contains highly intimate or embarrassing
facts, the publication ofwhich would be highly objectionable to a reasonable person, and
(2) is not of legitimate concern to the public. See Indus. Found., 540 S.W.2d at 685. ill
Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court
addressed the applicability ofthe common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused ofthe misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release ofthe affidavit ofthe person under
investigatIon and the conclusions ofthe board ofinquiry, stating that the public's interest was
sufficiently served by the disclosure ofsuch documents. Id. In concluding, the Ellen court
held that "the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released." Id.

Thus, ifthere is an adequate summary of an investigation ofalleged sexual harassment, the
investigation summarymust be released along with the statement ofthe accused under Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339 (1982). Ifno adequate summary ofthe investigation exists,
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then all ofthe information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Because
common-law privacy does not protect information about a public employee's alleged
misconduct on the job or complaints made about a public employee's job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

The submitted information contains documents pertaining to an investigation into alleged
sexual harassment, including an adequate summary ofthe investigation and statement ofthe
person accused ofthe harassment. The summary is not confidential; however, infornation
within the summary that identifies the victim and witnesses is confidential lmder
common-law privacy and must generally be withheld pursuant to section 552.101 of the
Government Code. See Ellen, 840 S.W.2d at 525. Thus, the sheriff must release the
summary and statement of the accused, but withhold the information that identifies the
witnesses, which we have marked, under section 552.101 in conjunction with common-law
privacy and the court's holding in Ellen. The sheriff must withhold the remaining records
of the sexual harassment investigation under section 552.101 in conjunction with

. common-law privacy and the court's holdingin Ellen.! Upon review, we find that you have
failed to demonstrate how any ofthe remaining information in the summary or statement of
the accused constitutes highly intimate or embarrassing information ofno legitimate public
concern. Therefore, none of the remaining infonnation may be withheld under
section 552.101 of the Government Code on the basis of common-law privacy or under
section 552.102. However, we will address your remaining arguments under
sections 552.101, 552.108, 552.117, and 552.1175 for portions of the summary.

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows: .

(a) A polygraph examiner, trainee, or ·employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired fl.-om a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

lAs our ruling is dispositive for this infOlmation, we need not address your remaining arguments
against its disclosure.
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(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agencythat acquires information from apolygraph examination
tmder this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed tmder Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The requestor does not fall within 'any ofthe enumerated categories;
therefore, the sheriff must withhold the polygraph information we have marked in the
summary under section 552.101 of the Government Code in conjunction with
section 1703.306 of the Occupations Code. However, you have not demonstrated the
remaining information you have marked was acquired from a polygraph examination; thus,
it may not be withheld on the basis of section 1703.306.

Section 552.108(a)(2) of the Government Code excepts "[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
ofcrime ... if ... it is information that deals with the detection, investigation, or prosecution
of crime only in relation to an investigation that did not result in conviction or deferred
adjudication[.]" Gov't Code § 552.108(a)(2). Section 552.108(b)(2) excepts from disclosure
"[a]n internal record or notation ofa law enforcement agencyorprosecutor that is maintained
for internal use in matters relating to law enforcement or prosecution ... if ... the internal
record or notation relates to law enforcement only in relation to an investigation that did not
result in conviction or deferred adjudication[.]" ld. § 552.108(b)(2). A governmental body
claiming sections 552.108(a)(2) or 552.108(b)(2) must demonstrate that the requested
information relates to a criminal investigation that has concluded in a final result other than
aconviction or deferred adjudication. See id. §552.301(e) (governmental bodymust provide
comments explaining why exceptions raised should apply to infonnation requested). We
note section 552.108 is generally not applicable to records ofan internal affairs investigation
that is purely administrative in nature and does not involve the investigation or prosecution
of crime. See City ofFort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no
pet.), Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-EI Paso 1992, writ
denied) (statutorypredecessor to section 552.108 not applicable to internal investigation that
did not result in criminal investigation or prosecution). The records at issue are personnel
documents maintained by the sheriff for administrative purposes. Further, you have not
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provided a representation from a: law enforcement entity that it asserts an interest in the
infonnation at issue and wants it to be withheld under section 552.108. Accordingly, you
have failed to demonstrate that section 552.108 applies. Thus, the sheriffmaynot withhold
any portion ofthe remaining infonnation under section 552.108(a)(2).

Section 552.117(a)(2) ofthe Govemment Code excepts from disclosure the home address,
home telephone number, social security nlUnber, and family member infonnation ofa peace
officer, as defined by article 2.12 ofthe Code ofCriminal Procedure, regardless ,Ofwhether
the officer requested confidentiality lUlder section 552.024 or section 552.1175 of the
Government Code. See Gov't Code § 552. 117(a)(2). The sheriff must withhold the
infonnation we have marked tmder section 552.117(a)(2).2 However, section 552.117
protects personal privacy and one of the requestors represents the individual whose
infonnation is at issue. Therefore, this requestor has a right ofaccess to private infonnation
concerning his client, and that infonnation may not be withheld from him under
section 552.117(a)(2). See Gov't Code § 552.023 (person has special right of access to
infonnation held by governmental body that relates to person and that is protected from
public disclosure by laws intended to protect person's privacy interests); Open Records
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests
infonnation conceming himself). We note, however, that the remaining infonnation does
not contain any infonnation that is encompassed by section 552.117. Accordingly, the
sheriffmay not withhold any portion ofthe remaining infonnation under section 552.117 of
the Govemment Code.

In summary, the sheriff must withhold the infonnation we have marked, under
section 552.101 ofthe Government Code in conjunction with common-law privacy and the
court's holding in Ellen from the summary and statement of the accused. The sheriffmust
withhold the remaining records ofthe sexual harassment investigationunder section 552.101
of the Govemment Code in conjunction with common~law privacy and the court's holding
in Ellen. The sheriff must withhold the polygraph infonnation we have marked in the
summary under section 552.101 of the Govemment Code in conjunction with
section 1703.306 ofthe Occupations Code. The sheriffmust withhold the infonnation we
have marked under section 552.117(a)(2) ofthe Govemment Code from all bftherequestors
except the one whose client's infonnation is at issue. The remaining portions of the
summary must be released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts .as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

2As our ruling is dispositive for this infonnation, we need not address the remaining arguments against
its disclosure.
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This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the. Attorney General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Z-)(~
Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/dls

Ref: ID# 383997

Ene. Submitted documents

c: Requestor
(w/o enclosures)


