ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 25,2010

Mr. Julian W. Taylor, III

Deputy City Attorney

The Law Offices of Wallace Shaw, P.C.
P.0.Box 3073"

Freeport, Texas 77542-1273

OR2010-09373
Dear Mzr. Taylor:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 384268.

The City of Freeport (the “city’”), which you represent, received a request for all information
pertaining to desk chairs purchased for the city’s manager and police chief. You claim that
the submitted information is excepted from disclosure under sections 552.101 and 552.103
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note you request this office implement “some sort of rule protecting from release
any information that reveals . . . any physical limitation of a peace officer.” Creating such
a rule is beyond the scope of this office’s authority in issuing open records rulings. See
Gov’t Code § 552.301(a) (open records division’s authority is limited to determining, upon
a governmental body’s request, whether requested information falls within an exception to
disclosure). Therefore, we do not address your request to create such a rule.’

'Although not necessarily applicable in this instance, we call your attention to the doctrine of common-
law privacy as incorporated by section 552.101 of the Government Code, see, e.g., Open Records Decision No.
455 (1987) (finding information indicating disabilities excepted from required public disclosure under
common-law privacy), section 552.108(b)(1) of the Government Code (internal record or notation of law
enforcement agency if disclosed would interfere with law enforcement or prosecution), and section 552.151 of
the Government Code (information if disclosed would subject governmental body employee to substantial threat
of physical harm).
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Next, we note some of the .submitted, information is made expressly public under
section 552.022 of the Government Code, which provides in relevant part as follows: .

7. (a) Without limiting the amount or kind of information that is. public information

under this chapter, the following categories of information are public information and

_not excéepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(3) information i in an acoount Voucher or contract relatlng to the recelpt or
expendlture of pubhc or other funds by a governmental body, '

Id §5 52».022(a‘)(3). In thls 1nstanoe,‘ the submitted information 1ncludes vouchers relating
to the expenditure of public funds by the city. That information, which we have marked, is
subject to- section 552.022(a)(3):  The city may only withhold the information subject to
subsection 552.022(a)(3) if it is confidential under other law. Although you raise
" section 552.103 of the Government Code for this information, section 552.103 is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See.id.-§.552.007; Dallas Area Rapid Transit, 4 S;W.3d at475-76; ORD 665-at 2
1n.5,7663. Assuch, section 552:103 is not “other law” that makes information confidential
for the purposes of section 552.022. Therefore, the city may not withhold any of the marked
section 552.022 information under section 552.103 of the Government Code. :However,
because inforiiiation subject to section:552.022(a)(3) may be withheld under section 552.101
of the Governient .Code, we will consider your arguments. under that exception for the
information subject to section 552.022, as well as for the remaining information. We will
also consider your argument under section 552.103 for the information not subject to
section 552.022.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory,.or by judicial decision.” Gov’t Code § 552.101. This
exception encompasses information that other statutes make confidential. You raise
section 552.101 in conjunction with the federal Health Insurance Portability .and
AccountabilityiAct of 1996 (“HIPAA”), 42 U.S.C. §§ 1320d-1320d-8. At the direction of
Congress, the-Secretary. of Health and Human Services (“HHS”) promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. .See Health Insurance Portability
and Accountability Act 0£1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards -for. Privacy of Individually Identifiable Health Information, 45 C.F.R.
Pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002).
These standards govein the releasability of protected health information by a covered entity.
See 45 CF.R. pts. 160,164, - Under these standards, a covered entity may not use ordisclose
protected health information, except as prov1ded by parts 160 and 164 of the Code of Federal
Regulatlons See id. § 164 502(a) ‘ e Lo o
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ThlS office has addressed the 1nterplay of the Prlvacy Rule and the Act. In Open Records
Decision No. 681 (2004); we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is hmlted to the relevant requirements of such law. See 45 C.FR. § 164.512(a)(1).
‘We further noted that the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
sect1on 164.5 12(a) Consequently, the Privacy Rule does not make 1nformat1on confidential
for the purpose of section 552.101 of the Government Code. See Abbotz‘ V. Tex. Dep tof
Mental Health:& Mental Retardation, 212 S.W.3d 648 (Tex. App. —Austin 2006, no pet.);
ORD 681 at 9ysee also Open Records Decision No. 478 (1987) (as general rule, statutory
conﬁdentlahty,requlres express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the city may withhold protected health information from the public only if the
information is confidential under other law or an exception in subchapter C of the Act
applies.

Section 552. 101 ofthe Government Code also encompasses the Americans with Disabilities
Act (the “ADA”), which provides for the confidentiality of certain medical records of
employees-and'émployment applicants. 42 U.S.C. § 12112(d)(3), (4). Speclﬁcally, the ADA
‘provides that information about the medical conditions and medical histories of applicants
for employment or employees must be. (1) collected and maintained on separate forms;
(2) kept in separate medical files, and (3) treated as a confidential medical record. Id.; 29
C.F.R. § 1630:14(b)(1), (c)(1), (d)(1). The Equal Employment. Opportunity- Commission
(“EEOC”) detérmined medical information for the purposes.of the ADA includes “specific
information about an individual’s disability and related functional limitations, as well as
general statements that an individual has a disability or.that an. ADA reasonable
accommodation has been provided for a particular individual.”. - See Letter from
Ellen.]J. Vargyas Legal. Counsel, EEOC, to Barry Kearney, Assocrate General Counsel

Natlonal Labor Relatrons Board 3 (Oct 1 1997) L o

Federal regulatrons deﬁne “dlsablhty for the purposes of the ADA as “(1) a physical or
mental impairment that substantially limits one or more of the major life activities of the
individual; (2.%)1":?a' record of such an impairment; or (3) being regarded as having such an
impairment.” 29 C.F.R. § 1630.2(g). The regulations further provide that physical or mental
impairment means: (1) any physiological disorder, or condition, cosmetic disfigurement, or
anatomical los$ affecting one or more of the following body systems: neurological,
musculoskeletdl, special sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any
mental or psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities. See id. § 1630.2(h). . Upon
review of your. arguments and the information at issue, we find that you have failed to
establish thatany portion of the submitted information is confidential under the ADA.
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Accordlngly, the city may not Wrthhold any 1nformatron under section 552.101 of the
Government Code in conJunctlon with the ADA.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the -
“MPA”™), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:

(b) A récord of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authoriZed purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open RecordsDecision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 éxtends only to records created by either a physician or someone
under the supéivision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). Medical records may only be released in accordance with the MPA. See
Open Records Decision No. 598 (1991). Upon review, however, we find that no portion of
the submltted 1nformat10n constltutes amedical record. Therefore, the city may not withhold

,,,,,

We now address your argument under section 552.103 of the Government ‘Code for the
information not subject to section 552.022. Section 552.103 provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation ‘of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c¢) Information relating to litigation involving a governmental body or an
officer:-or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public 1nformat1on for
access to or duplication of the information.
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Gov’t Code §552.103(a), (¢). The governmental body claiming this exception bears the
burden of providing relevant facts and documents to demonstrate the applicability of the
exception. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Po_Si“ Co., 684 S.W.2d 210,212 (Tex. App.—Houston [1st Dist.] 1984, writref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both
prongs of this;f‘.c'est for information to be excepted under section 552.103(a).

Youinform us;and provide documentation showing, that the requestor filed a lawsuit against
 the city and its manager before the date of the request for information. You state that the
lawsuit is “related to almost anything having the do with the [city] or its city manager[.]” We
note that the pending lawsuit alleges retaliation, defamation, and possibly age discrimination.
Upon review of your arguments, we find you have not demonstrated how the submitted
information is related to the pending litigation. Therefore, the city may not withhold any of
the submitted information under section 552.103 of the Government Code.

We note the submitted information contains a partial credit card number. Section 552.136
ofthe Governriient Code provides that “[n]otwithstanding any other provision of this chapter,
a credit card, debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential.” Gov’t Code § 552.136(b); see
id. § 552.136(a) (defining “access device™). Accordingly, the city must withhold the partial
credit card number we have marked under section 552.136 of the Government Code.’

We note that portions of the remaining submitted information aﬁpear to be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are copyrighted. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the information. /d. If a member of the public wishes to make copies
of copyrightevcf_l"‘_"materials, the person must do so unassisted by the governmental body. In
making copies; the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

*The Ofﬁpe of the Attorney General will raise a mandatory exception like section 552.136 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a credit card
number under section 552,136 ofthe Government Code, without the necessity of requesting an attorney general
decision, - '
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In summary, the city must withhold the partial credit card number we have marked under
section 552.136 of the Government Code. The city must release the remaining information,
but any information that is protected by copyright may only be released in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as‘presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

s

Christopher D. Sterner
Assistant Attorney General
Open Records Division
CDSA/eeg

Ref:  ID# 384268

Enc. Submiﬁed documents

c: Requestor
(w/o enclosures)




