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June 25,2010

Mr. Julian W. Taylor, III
Deputy City Attorney
The Law Offices of Wallace Shaw, P.C.
P.O. Box 3073
Freeport, Texas 77542-1273

0R2010-09373

Dear Mr. Taylor:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384268.

The City ofFreeport (the "city"), which you represent, received a request for all information
pertaining to desk chairs purchased for the city's manager and police chief. You claim that
the submitted information is excepted from disclosure under sections 552.101 and 552.103
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note you request this office implement "some sort ofrule protecting from release
any information that reveals ... any physical limitation of a peace officer." Creating such
a rule is beyond the scope of this office's authority in issuing open records rulings. See
Gov't Code § 552.301(a) (open records division's authority is limited to determining, upon
a governmental body's request, whether requested information falls within an exception to
disclosure). Therefore, we do not address yourrequest to create such a rule. 1

IAlthough not necessarily applicable in this instance, we call your attention to the doctrine ofcommon­
law privacy as incorporated by section 552.101 ofthe Government Code, see, e.g., Open Records Decision No.
455 (1987) (fmding information indicating disabilities excepted from required public disclosure under
common-law privacy), section 552.108(b)(1) of the Government Code (internal record or notation of law
enforcement agency ifdisclosed would interfere with law enforcement or prosecution), and section 552.151 of
the Government Code (information ifdisclosed would subject governmental body employee to substantial threat
of physical harm).
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Next, we note some of the. submitted, information .is made expressly public under
section552.022 ofthe Government Code, which provides in.relevant pali as follows:

(a) Without limiting the amount or kind of information that is public information
.underthis chapter, the following categories ofinformation are public infornlation alld
not exeepted from required disclosure under this chapter unless they are expressly
confidential under other law:

~~\3) informaticm in an account, voucher, orcontraet relating to the receipt or
~.',.~xpenditu.reof public or otherfunds by agovermnental body;
"".,

Id. § 552.022(a)(3). In this instance, the submitted information includes vouchers relating
to the expenditure ofpublic funds by the city. That information, which we have marked, is
subject to' seetlcm 552.022(a)(3» The city may only withhold the information subject to
subsection 552.022(a)(3) if it is confidential under other law. Although you raise
section 552.103 of the Government Code for this information, section 552.103 is a
discretionary exception to disclosure that protects a governmental body's interests and may
bewaived. See,id.§,552.007; DallasAreaRapidTransit, 4 S:W.3dat475-76; ORD 665at2
11.5,663. Assllch, section.s52J 03 is not "other law" that makes information confidential
for the purposes ofsection 552.022. Therefore, the city may not withhold any ofthe marked
section 552.022 information, under section 552.103 ofthe Government Code.. However,
because infori.f.ta.tion subJect to' sectionS52.022(a)(3) may be withheld under section552.101
of the Governtnent ,Code, we will consider your arguments. under that exception for the
information subject to section 552~022, as well as for the remaining information. We will
also consider your argument under section 552.103 for the information not subject to
section 552.022.

r'.:

Section552.10'1 oftheGovernment Code excepts "informationconsidered to be confidential
by law, either c6nstitutional,statutory,or,bYjlJdicial decision." Gov'tCode § 552.1 01. This
exception encqmpasses information that other statutes make confidential. You raise
section 552J~Ol in conjunction with the federal Health Insurance Portability and
AccountabilityiActof1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. At the direction of
Congress, the·Secretary. of Health and Human Services ("HHS") promulgated regulations
setting privacy standards for medicalrecords, whichHHS issued.as the Federal Standards
forPrivacy ofIndividually Identifiable Health Information.. SeeHealth Insurance Portability
and Accountability Actof1996, 42 U.S.C. § 1320d.,2(Supp. IV 1998) (historical & statutory
note); Standaids for Privacy of Individually Identifiable Health Information,' 45 C.F.R.'
Pts. 160, 164(\:'Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002).
These.standards govern the releasability ofprotected health informationby a covered entity.
See 45 C.F.R. pts.160, '164. Under these standards,acovered entity,may not use or disclose
protected health information, except as provided by parts 16.0 and 164 ofthe Code ofFederal
Regulations. See id. §.164.502(a).
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This office ha~addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004); we noted that section 164.512 oftitle 45 of the Code of Federal
Regulations pr()vides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements ofsuch law. See 45 C.F.R. § 164.512(a)(1).
We further note,d that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public." See ORO 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.51;2(a). Consequently, the Privacy Rule does not make information confidential
for the purpos~ofsection 552.101 of the Goverrunent Code. See Abbott v. Tex. Dep'to!
Mental !feaith.& M~ntalRetardation, 212 S.W.3d 648 (T~x. App.-.Austin 2006, no p~t.); .
ORD 681 at 9{:see also <;)pen Records Decision No. 478 (1987) (as general rule, statutory
confidentialityrequires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the city may withhold protected health information from the public only if the
inforrhatibnis'cQnfidelitial under other law or an exception in subchapter C of the Act
applies., ;.

"

Section 552.1 Q}, ofthe GovernmentCode also encompasses the Americans with Dis~bilities

Act (the "ADf,\:"), which provides for the confidentiality of certain medical records of
employees and employment applicants. 42 U.S.C. § 12112(d)(3), (4). Specifically, the ADA
'provides that information aboutthe medical conditions and medical histories' of applicants
for employment or employees must be (1) collected and maintained on separate forms,
(2) kept in separate medical files, and (3) treated as a confidential medical record. Id.; 29
CF.R. § 1630;14('0)(1), (c)(1), (d)(l). TheEqual Employment Opportunity. Commission
("EEOC") det¢rmined medical informationfor the purposes. of the ADAineludes "specific
information about an individual's disability and related functional limitations, as .well as
general state).llents that .an individual has a disability or that an ADA reasonable
accommodatio1'l has been provided for a particular individual." See Letter from
Ellen.J.Vargyas, Legal Counsel, EEOC, to Barry Kearney, A~sociate General Counsel,
National Labof"Relations Board,. 3.(Oct. 1, 1997).

•. " '0'
\.;

Federal regulations define "disability" for the purposes of the ADA as "(1) a physical or
mental impairment that substantially limits one or more of the major life activities of the
individual; (2);a record of such an impairment; or (3) being regarded as having such an
impairment." 29 C.F.R. § 1630.2(g). The regulations further provide that physical or mental
impairment means: (1) any physiological disorder, or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body systems: neurological,
musculoskeleta'l, special sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any
mental or psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities. See id. §,1630.2(h). Upon
review of your, arguments and the information at issue, we find that you have failed to
establish that ianyportion of the submitted information is confidential under the ADA.
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Accordingly, the city may not withhold any information under section 552.101 of the
Government Code in conjunction with the ADA.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
"MPA"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
.by a pHysician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a· person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
inform.ation except to the extent that disclosure is consistent with the
authoriied purposes for which the information was first obtained.

Occ. Code § r59.002(b)-(c). Information that is subject to the MPA includes both medical
records and infoni1ation obtained from those medical records. See id. §§ 159.002, .004;
Open Records' Decision No. 598 (1991). This office has concluded that the protection
afforded by seytion 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (982). Medical records may only be released in accordance with the MPA. See
Open Records'Decision No. 598 (1991). Upon review, however, we find that no portion of
the submitted information constitutes a medical record. Therefore, the city may not withhold
any informatid~ on the basis of the MPA.

We now address your argument under section 552.103 of the Government Code forthe
information not subject to section 552.022. Section 552.103 provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
inform.ation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person·?s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer,:6r employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the tIttte that the requestor applies to the officer for public information fo~

access to or duplication of the information.

"":"
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Gov't Code §:S52.103(a), (c). The governmental body claiming this exception bears the
burden of providing relevant facts and documents to demonstrate the applicability of the
exception. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated oJ.} the date the governmental body' received the request for
information, and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Posi Co.\ 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No.551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

You inform us:, and provide documentation showing, that the requestor filed a lawsuit against
the city and its:'manager before the date of the request for information. You state that the
lawsuit is "related to almost anything having the do with the [city] or its citymanager[.]" We
note that the pe#ding lawsuit alleges retaliation, defamation, and possibly age discrimination.
Upon review of your arguments, we find you have not demonstrated how the submitted
information isrelated to the pending litigation. Therefore, the city may, not withhold any of
the submitted information under section 552.103 of the Government Code.

We note the submitted information contains a partial credit card number. Section 552.136
ofthe Governriient Code provides that "[n]otwithstanding any other provision ofthis chapter,
a credit card, debit card, charge card, or access device number that is collected, assembled,
or maintainedby orfor a governmental body is confidential."2 Gov't Code § 552.136(b); see
id. § 552. 136(a) (defining "access device''). Accordingly, the city must withhold the partial
credit card number we have marked under section 552.136 of the Government Code.3

We note that pprtions of the remaining submitted information a~pear to be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to funiish copies ofrecords that are copyrighted. Attorney General Opinion JM-672
(1987). A goVernmental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id. If a member ofthe public wishes to make copies
of copyrighte~materials,the person must do so unassisted by the governmental body. In
making copies/the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). ."

2The Office of the Attorney General will raise a maridatory exception like section 552.136 on behalf
ofa govermnental ,body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a credit card
number under section 552.136 ofthe Government Code, without the necessity ofrequesting an attorney general
decision. '

".\
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In summary, the city must withhold the partial credit card number we have marked under
section 552.136 ofthe Government Code. The city must release the remaining information,
but any inforrIlation that is protected by copyright may only be released in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding anyother information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentalbody and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://\VW\,V.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the CostRules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

tt~
Christopher D.Sterner
Assistant Attorney General
Open Records Division

CDSAleeg

Ref: ID# 384268

Enc. Submitted documents

c· Requestor
(w/o enclosures)


