ATTORNEY GENERAL OF TExAS
GREG ABBOTT

July 01, 2010

Mr. Eric G. Rodriguez

Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
6521 North 10th Street, Suite C

McAllen, Texas 78504

- OR2010-09706

Dear Mr. Rodriguez:

You ask whether certaln 1nformat1on 1s subject to requued pubhc disclosure under the
Public Information Act (the “Act”) chapter 552 of the Government Code. Your request was
assigned ID# 384918.

The Harlingen Consolidated Independent School District (the “district”), which you
represent, received a request for information pertaining to a specified incident, records
pertaining to a named individual, and the personnel file of a named former district employee.
You state the district does not maintain some information responsive to the request.’ You
state the district has released some of the requested information to the requestor with
student-identifying information withheld pursuant to the Family Educational Rights and
Privacy Act (“FERPA”), 20 U.S.C. § 1232g> You claim the remaining requested
information is excepted from disclosure under sections 552.101, 552.102,552.103,552.111,

"We note that the Act does not require a governmental body to release information that did not exist
when a request for information was received or to prepare new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 265, 267-68 (Tex. Civ. App.—San Antonio 1978, writ
dism’d); Open Records Dec1s1on Nos 605 at 2 (1902), 452 at 3 ( 1986), 362 at 2 (1983).

’The United States Department of Educatlon Famﬂy Pohcy Comphance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General’s website:
http://'www.oag.state.tx.us/open/20060725usdoe.pdf.
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and 552.117 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. "

Section 552.103 of the Government Code provides in relevant paft: ,

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref'd
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish litigation
is reasonably anticipated, a governmental body must provide this office with “concrete
evidence showing that the claim that litigation may ensue is more than mere conjecture.” Id.
This office has concluded a governmental body’s receipt of a claim letter it represents to be

in compliance with the notice requirements of the Texas Tort Claims Act (the “TTCA”), -

chapter 101 of the Civil Practice and Remedies Code, is sufficient to establish litigation is
reasonably anticipated. :

You assert the district reasonably anticipates litigation because the instant request for
information was part of a notice of claim letter. The claim letter alleges that the attorney is
~making a claim for personal injuries and the letter is intended to comply with the TTCA.
Based on these representations and our review, we conclude the district reasonably
anticipated litigation when it received the request for information. Further, you state the
documents you have marked as pages AG_HCISD 00032-00068 relate to the anticipated
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litigation. Upon i‘eview we agree pages AG_HCISD 00032-00068 relate to the énticipated
litigation. Accordingly, the district may withhold pages AG_HCISD 00032-00068 under
section 552.103 of the Government Code.’ ‘

However, once information has been obtained by all parties to the litigation through
‘discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the anticipated litigation is not excepted
- from disclosure under section 552.103(a), and must be disclosed. Further, the applicability
of section 552.103(a) ends once the litigation has been concluded or is no longer anticipated.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes.
-Section 552.101 encompasses section 1324a of title 8 of the United States Code, which
provides that an Employment Eligibility Verification Form I-9 and “any information
contained in or appended to such form, may not be used for purposes other than for
enforcement of this chapter” and for enforcement of other federal statutes governing crime
and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4).
The district must withhold the I-9 form we have marked under 552.101 of the Government
Code in conjunction with section 1324a of title 8 of the United States Code. :

Section 552.101 also encompasses section 6103(a) of title 26 of the United States Code,
which renders tax return information confidential. Attorney General Opinion H-1274 (1978)
(tax returns); Open Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
Section 6103(b) defines the term “return information” as a taxpayer’s “identity, the nature,
source, or amount of his income[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallasv. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff "d in part, 993
F.2d1111 (4th Cir. 1993). Thus, the district must withhold the submitted W-4 form we have
marked pursuant to section 552.101 of the Governiment Code in conjuncuon with section
61 03(a) of title 26 of the United States Code.

Section 552.101 also‘encompasses section 21.355 ofthe Education Code, which provides “a
document evaluating the performance of a teacher or administrator is confidential.” Educ.
Code § 21.355. This office has interpreted section 21.355 to apply to any document that
evaluates, as that term is commonly understood, the performance of a teacher or an

3As our ruling is d1sposmve for this information, we e need not addless your remaining arguments
against its disclosure.
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administrator. See Open Records Decision No. 643 (1996). In Open Records Decision No.
643, we concluded that a “teacher” for purposes of section 21.355 means a person who (1)
is required to and does in fact hold a certificate or permit required under chapter 21 of the
Education Code and (2) is teaching at the time of his or her evaluation. 1d.

You assert pages AG_HCISD 00022-00030 are confidential under section 21.355. You do
not indicate whether the individual at issue held a teacher’s certificate or permit under
chapter 21 of the Education Code and was performing the functions of a teacher at the time
of her evaluations. Therefore, we must rule conditionally. To the extent the individual in
question did hold a teacher’s certificate or permit and was functioning as a teacher at the time
of her evaluations, the district must withhold pages AG_HCISD 00022-00030, which we
have marked, under section 552.101 of the Government Code in conjunction with
section 21.355 of the Education Code. To the extent the individual in question did not hold
a teacher’s certificate or permit or was not functioning as a teacher at the time of the
evaluations, the marked information is not confidential under section 21.355 ofthe Education
Code and may not be withheld under section 552.101 of the Government Code.

You claim portions of the remaining information are confidential under section 552.101 of
the Government Code in conjunction with the doctrine of common-law privacy and under
section 552.102 of the Government Code. Section 552.101 also encompasses the doctrine
of common-law privacy. Section 552.102(a) of the Government Code excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102 is
applicable to information that relates to public officials and employees. See Open Records
Decision No. 327 at 2 (1982) (anything relating to employee’s employment and its terms
constitutes information relevant to person’s employment relationship and is part of
employee’s personnel file). The privacy analysis under section 552.102(a) is the same as the
common-law privacy standard under section 552.101. See Hubert v. Harte-Hanks Tex.
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref'd n.r.e.)
(addressing statutory predecessor). We will, therefore, consider the applicability of
common-law privacy under section 552.101 together with your claim regarding
section 552.102. = S

Common-law privacy protects information that is (1) highly intimate or embarrassing, such
that its release would be highly objectionable to areasonable person, and (2) not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex.
1976). To demonstrate the applicability of common-law privacy, both prongs of this test
must be established. See id. at 681-82. This office has found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is also excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 600 (1992) (finding personal financial information to include
designation of beneficiary of employee’s retirement benefits and optional insurance
coverage; choice of particular insurance carrier; direct deposit authorization; and forms
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allowing employee to allocate pretax compensation to group insurarce, health care, or

dependent care), 545 (1990) (deferred compensation information, participation in voluntary’

investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). We note, however, that generally the public has a legitimate interest
in information that relates to public employment and public employees. See Open Records
Decisions Nos. 562 at 10 (1990) (personnel file information does not involve most intimate
aspects of human affairs, but in fact touches on matters of legitimate public concern); 542
(1990); 470 at 4 (public has legitimate interest in job qualifications and performance of
public employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees), 423 at2 (1984) (scope
of public employee privacy is natrow).

Upon review, we find the information we have marked is highly intimate or embarrassing
and not of legitimate public concern. Accordingly, the district must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy and section 552.102(a) of the Government Code. However, we find
that no portion of the remaining information you seek to withhold is highly intimate or
embarrassing and of no legitimate concern to the public. Consequently, the district may not
withhold any of the remaining information under section 552.101 of the Government Code
in conjunction w1th common-law privacy or under section 552.102(a) of the Government
Code

Next, you claim the submitted transcript is excepted from disclosure under section
552.102(b) of the Government Code. Section 552.102(b) excepts from disclosure all
information from transcripts of professional public school employees other than the
employee’s name, the courses taken, and the degree obtained. Gov’t Code § 552.102(b);
_Open Records Decision No. 526 (1989). Thus, with the exception of the employee’s name,
courses taken, and degree obtained, we agree the district must withhold the subrmtted
transcript pursuant to section 552.102(b) of the Government Code.

Section 552.1 17(a)(1) of the Government Code excepts from disclosure the current and
former home addresses, telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(1). We note that section 552.117 encompasses a personal cellular
telephone number, provided that a governmental body does not pay for the cell phone
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable
to cellular telephone numbers paid for by governmental body and intended for official use).
Whether a particular piece of information is protected under section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Therefore, the district may only withhold information under section 552.117(a)(1)
on behalf of a current or former official or employee who made a request for confidentiality
under section 552.024 prior to the date on which the request for this information was made.
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Accordingly, if the employees whose information is at issue timely elected to keep their
personal information confidential, the district must withhold the information we have marked
under section 552.117(a)(1) of the Government Code; however, the district must only
withhold the personal cellular telephone number we have marked if the cellular service was
paid for with personal funds. The district may not withhold the information we have marked
under section 552.117(a)(1) of the Government Code if the employees did not tnnely elect
to keep their information confidential.*

We note a portion of the remaining information is subject to section 552.130 of the
Government Code.” Section 552.130 excepts from disclosure information relating to amotor
vehicle operator’s or driver’s license or permit or a motor vehicle title or registration issued
by an agency of this state. See Gov’t Code § 552.130(a)(1)~(2). Accordingly, the district
must withhold the information we have marked under section 552.130 of the Government
- Code.

In summary, the district may withhold pages AG_HCISD 00032-00068 under
section 552.103 of the Government Code. The district must withhold (1) the I-9 form we
have marked under 552.101 of the Government Code in conjunction with section 1324a of
title 8 of the United States Code; (2) the W-4 form we have marked under section 552.101
of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code; (3) the information we have marked under section 552.101 of the Government Code

in conjunction with section 21.355 of the Education Code to the extent the individual in

question did hold a teacher’s certificate or permit and was functioning as a teacher at the time
of her evaluations; (4) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy and section 552.102(a) of the
Government Code; (5) the information in the submitted transcript pursuant to
section 552.102(b) of the Government Code, with the exception of the employee’s name,
courses taken, and degree obtained; and (6) the information we have marked under
section 552.130 of the Government Code.® If the employees whose information is at issue

“Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act.

5The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).

$We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including: a Form I-9
under section 552.101 in conjunction with section 1324a of title 8 of the United States Code; a W-4 form under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code; and a copy of a Texas driver’s license under section 552.130 of the Government Code, without the
necessity of requesting an attorney general decision.
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timely elected to keep their personal information confidential, the district must withhold the
information we have marked under section 552.117(a)(1) of the Government Code; however
the personal cellular telephone number we have marked may only be withheld if the cellular
service was paid for with personal funds. The remaining information must be released to the -
requestor.

* This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a prevmus :
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the righ‘ts and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag state.tx.us/open/index_otl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Admlmsu ator of the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Adam Leiber

Assistant Attorney General
Open Records Division
ACL/tp

Ref: ID# 384918

Enc. Submitted docﬁments

c: Requestor
(w/o enclosures)




