ATTORNEY GENERAL ofF TExaAs
GREG ABBOTT

July 29, 2010

Mzr. James Downes

Assistant County Attorney
Hospital District Division
Harris County Attorney's Office
2525 Holly Hall, Suite 190
Houston, Texas 77054

OR2010-11435

Dear Mr. Downes:

You ask whether certain information is subjeet to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 388442 (CA File # 10HSP0407).

The Harris County Purchasing Agent (the “county”) received a request for the winning bid
under job number 09-0449. Although you take no position as to whether the submitted
information is excepted under the Act, you state release of the submitted information may
implicate the proprietary interests of a third party. Accordingly, you state, and provide
documentation showing, you notified Siemens Medical Solutions USA, Inc. (“Siemens”) of
the request for information and of its right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Actin certain circumstances). We have considered the arguments submitted
by Siemens and have reviewed the submitted information.

Siemens argues portions of its proposal are confidential under section 552.101 of the
Government Code in conjunction with section 262.030 of the Local Government Code.
Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information protected by other statutes. Section 262.030(c) of the Local
Government Code provides a competitive proposal procedure for the purchase of high
technology items by a county, and states in pertinent part;

(¢) If provided in the request for proposals, proposals shall be opened so as
to avoid disclosure of contents to competing offerors and kept secret during
the process of negotiation. All proposals that have been submitted shall be
available and open for public inspection after the contract is awarded, except
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for trade secrets and confidential information contained in the proposals and
identified as such.

Local Gov’t Code § 262.030(c). In general, section 552.101 only excepts information from
disclosure where the express language of a statute makes certain information confidential or
states that information shall not be released to the public. Open Records Decision No. 478
(1987). The plain language of section 262.030(c) does not expressly make bid proposals
confidential. Section 262.030(c) only requires a governmental body to take adequate
precautions to protect bid proposals from competing bidders. Accordingly, we determine
Siemens’s information is not confidential pursuant to section 262.030(c). Thus, the county
may not withhold any portion of the information at issue pursuant to section 552.101 of the
Government Code in conjunction with section 262.030 of the Local Government Code.

Siemens raises section 552.104 of the Government Code, which excepts from disclosure
“information that, if released, would give advantage to a competitor or bidder.” We note
section 552.104 protects the interests of governmental bodies, not third parties. See Open
Records Decision No. 592 at 8 (1991) (purpose of section 552.104 is to protect governmental
body’s interest in competitive bidding situation). As the county does not argue
section 552.104 is applicable, we will not consider Siemens’s claim under this section. See
ORD 592 (section 552.104 may be waived by governmental body). Therefore, the county
may not withhold any of Siemens’s information under section 552.104 of the Government

Code.

Siemens asserts portions of its information are protected by section 552.110(b) of the
Government Code. Section 552.110(b) protects “[cJommercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained[.]”
Gov’t Code § 552.110(b). This exception to disclosure requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. Id.; see also Open
Records Decision No. 661 at 5 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm).

Upon review of Siemens’s arguments, we find Siemens has established the release of its
customer references would cause the company substantial competitive injury. Therefore, the
county must withhold this information, which we have marked, under section 552.110(b) of
the Government Code. 'However, we find we find Siemens has made only conclusory
allegations that the release of any of the remaining information at issue would result in
substantial harm to its competitive position. See Open Records Decision Nos. 661 (for
information to be withheld under commercial or financial information prong of
section 552.110, business must show by specific factual evidence that substantial competitive
injury would result from release of particular information at issue), 509 at 5 (1988) (because
costs, bid specifications, and circumstances would change for future contracts, assertion that




Mr. James Downes - Page 3

release of bid proposal might give competitor unfair advantage on future contracts is too
speculative), 319 at 3 (information relating to organization and personnel, professional
references, market studies, and qualifications are not ordinarily excepted from disclosure
under statutory predecessor to section 552.110). Accordingly, none of the remaining
information may be withheld under section 552.110(b). As no further exceptions to
disclosure are raised, the remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of -
the Attorney General, toll free at (888) 672-6787.

Smcerely,

m %»sz_

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/jb
Ref: ID# 388442
Enc. Submitted documents

c: Requestor
(w/o enclosures)

* Mr. Scott Brockett
Zone Business Manager
Siemens Medical Solutions USA, Inc.
51 Valley Steam Parkway
Malvern, Pennsylvania 19355
(w/o enclosures)




