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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 6, 2010

Ms. Barbara M. Adan

Records Management Officer
Bexar Appraisal District

P.O. Box 830248

San Antonio, Texas 78283-0248

OR2010-11952
Dear Ms. Adan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 389512.

The Bexar Appraisal District (the “district”) received a request for information “related to
the approval and/or cancellation of [five specified] property tax exemptions” pertaining to
American Opportunity for Housing, Inc. (“AOH”) during a particular time period.! You
claim that the requested information is excepted from disclosure under sections 552.103
and 552.149 of the Government Code. We-have considered the exceptions you claim and
reviewed the submitted representative sample of information.?

Section 552.103 of the Government Code provides in-part as follows:

'We note that the district asked for and received clarification regarding this request. See Gov’t Code
§ 552.222(b) (governmental body may conmunicate with requestor for purpose. of clarifying or narrowing
request for information).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (2) onlyifthe litigation is pending or reasonably anticipated

~ on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The district has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). The district must meet both prongs of
this test for information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party.” Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated”). On
the other hand, this office has determined that if an individual publicly threatens to bring suit
against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). Further,
the fact that a potential opposing party has hired an attorney who makes a request for

3In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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information does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You inform us that the district is currently involved in district cowrt litigation with AOH
regarding one of the properties at issue.* Thus, we agree that the information pertaining to
this account is related to pending litigation.

You state that the district anticipates litigation regarding the exemption denials of the
remaining properties, “based upon the fact that the property owner has historically filed suit
on every account in which an exemption has been denied, the ongoing litigation[,] and the
repeated requests for discovery information regarding [AOH].” Upon review, we find that
the district reasonably anticipated litigation regarding the four remaining properties on the
date the request for information was received. Further, we find that the information at issue
is related to the pending and anticipated litigation for purposes of section 552.103. Thus,
section 552.103 is generally applicable to the submitted information.

However, it also appears that the opposing party in the pending and anticipated litigation
either provided most of the information at issue to the district or has already seen or had
access to this information. The purpose of section 552.103 is to enable a governmental body
to protect its position in litigation by forcing parties to obtain information that relates to the
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990).
Thus, because the opposing party to pending or anticipated litigation has already seen or had
access to information that relates to the litigation, through discovery or otherwise, there is
no interest in now withholding such information under section 552.103. See Open Records
Decision Nos. 349 (1982), 320 (1982). Therefore, to the extent the opposing party to the
pending or anticipated litigation has already seen or had access to the submitted information,
such information is not excepted under section 552.103. However, the district may withhold
under section 552.103 any information that has not been seen or accessed by the opposing

party.

Next, with regards to the information that the opposing party has seen or had access to, we
address your argument under section 552.149 of the Government Code. Section 552.149
provides, in relevant part:

(2) Information relating to real property sales prices, descriptions,
characteristics, and other related information received from a private entity
by the comptroller or the chief appraiser of an appraisal district under
Chapter 6, Tax Code, is excepted from the requirements of [the Act].

*Amer. Opp. for Housing - Bowen s Crossing, LLLC'v. Bexar App. Dist., Cause No. 2008-16818, 73rd
District Court, Bexar County, Texas.
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(b) Notwithstanding Subsection (a), the property owner or the owner’s agent
may, on request, obtain from the chief appraiser of the applicable appraisal
district a copy of each item of information described by Section 41.461(a)(2),
Tax Code, and a copy of each item of information that the chief appraiser
took into consideration but does not plan to introduce at the hearing on the
protest. In addition, the property owner or agent may, onrequest, obtain from
the chief appraiser comparable sales data from a reasonable number of sales
that is relevant to any matter to be determined by the appraisal review board
at the hearing on the property owner’s protest.

Gov’t Code § 552.149(a), (b). The 81st Texas Legislature amended section 552.149 to limit
the applicability of section 552.149(a) to those counties having a population of 20,000 or
more. See id. § 552.149(d),(e). We note that Bexar County has a population of 20,000 or
more.

The legislative history of the statutory predecessor to section 552.149 indicates it was
enacted as a result of the issuance of several open records rulings of this office in which we
ruled information provided by multiple listing services to appraisal districts under
confidentiality agreements is subject to required public disclosure under the Act. House
Comm. On State Affairs, Bill Analysis, Tex. Comm. Substitute H.B. 2188, 80th Leg., R.S.
(2007). Because of these rulings, many multiple listing services stopped providing sales
information to appraisal districts. The bill analysis of House Bill 2188 states the purpose of
this statute is to allow the relationships between multiple listing services and appraisal
districts to continue. House Comm. On State Affairs, Bill Analysis, Tex. Comm. Substitute
H.B. 2188, 80th Leg., R.S. (2007). You do not inform us that the information at issue
consists of sales information originally obtained from multiple listing services or similar
private entities. We find that a property owner is not a private entity as intended by the
Legislature when enacting section 552.149. Thus, the district has failed to demonstrate that
section 552.149 is applicable in this instance. Therefore, the district may not withhold any
portion of the submitted information under section 552.149 of the Government Code.

We note that some of the information that may have been seen by the opposing party is
subject to section 552.101 of the Government Code, which excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. Section 552.101 encompasses information other
statutes make confidential. Prior decisions of this office have held section 6103(a) of title 26
of the United States Code renders tax return information confidential. See Attorney General
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4
forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term “return information” as
“a taxpayer’s identity, the nature, source, or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld,
deficiencies, overassessments, or tax payments . . . or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [of the Internal Revenue Service]
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with respect to a return or with respect to the determination of the existence, or possible
existence, of liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense[.]” See26 U.S.C.§ 6103(b)(2)(A). Federal courts have construed the term “return
information” expansively to include any information gathered by the Internal Revenue
Service regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas
v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d1111 (4th
Cir. 1993). Thus, the submitted W-2 and 1040 forms constitute tax return information that
is confidential under section 6103(a) of title 26 of the United States Code and must be
withheld under section 552.101 of the Government Code.’

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if it (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82.

This office has found personal financial information not relating to the financial transaction
between an individual and a governmental body is excepted from required public disclosure
under common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990)
(deferred compensation information, participation in voluntary investment program, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history). This
office has found financial information relating only to an individual ordinarily satisfies the
first element of the common-law privacy test, but the public has a legitimate interest in the
essential facts about a financial transaction between an individual and a governmental body.
~ See, e.g., Open Records Decision Nos. 545 at 4 (1990) (“In general, we have found the kinds
of financial information not excepted from public disclosure by common-law privacy to be
those regarding the receipt of governmental funds or debts owed to governmental
entities”), 523 at 4 (1989) (noting distinction under common-law privacy between
confidential background financial information furnished to public body about individual and
basic facts regarding particular financial transaction between individual and public
body), 373 at 4 (1983) (determination of whether public’s interest in obtaining personal
financial information is sufficient to justify its disclosure must be made on case-by-case
basis).

Upon review, we find the information we have marked is highly intimate or embarrassing
and not of legitimate public concern. Therefore, the district must withhold the marked

SWe note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies which authorizes withholding of ten categories of information, including W-2 forms
under section 552.101in conjunction with section 6103(a) of title 26 of the United States Code, without the
necessity of requesting an attorney general decision.
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information under section 552.101 of the Government Code in conjunction with common-
law privacy.

In summary, the district may withhold under section 552.103 of the Government Code any
information that has not been seen or accessed by the opposing party to the pending or
anticipated litigation. To the extent the opposing party has already seen or had access to the
submitted information, the district must withhold under section 552.101 of the Government
Code (1) the submitted W-2 and 1040 forms in conjunction with section 6103(a) of title 26
of the United States Code, and (2) the information we have marked in conjunction with
common-law privacy. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Oz

Cindy Nettles

Assistant Attorney General
Open Records Division
CN/dls

Ref: ID# 389512

Enc. Submitted documents

c: Requestor
(w/o enclosures)




