
October 12,2010 

Ms. Lydia L. PelTY 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Elisabeth A. Donley 
Law Offices of Rob eli E. Luna, P.C. 
4411 North Central Expressway 
Dallas, Texas' 75205 

Dear Ms. Perry and Ms. Donley: 

0R2010-15524 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 396434. 

The Frisco Independent School District (the "district"), which you represent, received a 
request from the Texas Education Agency ("TEA") for information relating to a former 
employee. Y ()u state that student-identifyin~ information has been redacted from some of 
the responsiye records pursuant to the Faniily Educational Rights and Privacy Act 
("FERP A"), section 1232g oftitle 20 ofthe United States Code. 1 You inform us that some 
of the requested information either has, been or will. be release,d. You claim that other 
responsive infonnation IS excepted from 'disclosure under s~ctions 552.101, 552.102(b), 
552.107(1),552.117,552.130,552.137, and 552:147 of the Government Code. We have 
considered the exceptions you claim and reviewed the information you submitted. 

IWe note that the United States Department of Education Family Policy Compliance Office (the 
"DOE") has infOlmed tlus office that FERP A does not permit state and local educational authorities to disclose 
to this office, without parental consent, unredacted, personally identifiable information contained in education 
records for the purpose of our review in the open records ruling process l.mder the Act. The DOE has 
deternlined thatFERP A deternunations must be made by the educational authority in possession of the 
education recorqs. A copy of the DOE's letter to this office is posted on the Attomey General's website at: 
http://www.oag.state.tx.us/openI20060725usdoe:pd£·· .. 
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Section 552.LOI of the Govenunent Code excepts fl.-om disclosure "infonnation considered 
to be confideIitial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. TIns exception encompasses infonnation that other statutes malce 
confidential. You claim section 552.101 in conjunction with section 1324a oftitle 8 ofthe 
Ulnted Statei? Code for the submitted 1-9 Employment Eligibility Verification fonn. 
Section 1324a provides that an 1-9 fonn "may not be used for purposes other than for 
enforcement of this chapter" and for enforcement of other federal statutes governing crime 
and criminal investigations. See 8 U.S.C. § 1324a(b )(5). Release of the 1-9 fonn under the 
Act would be "for pm'Poses other than for enforcement" of the referenced federal laws. 
Therefore, the submitted 1-9 fom1 and the attaclunents to the fonn, wInch we have marked, 
are confiden~ial under section 552.101 of the Govenunent Code in conjlUlction with 
section 1324a. of title 8 of the Ulnted States Code and may only be released in compliance 
with the federal laws and regulations goveming the employment verification system. 

You also see1c to withhold criminal history infonnation obtained from the Safe Schools 
Project undersection 552.101 in conjlUlction with the federal Fair Credit RepOliing Act (the 
"FCRA"). Se,e 15 U.S.C. § 1681 et seq. Section 22.083 ofthe Education Code pennits the 
district to obta;in criminal history record infonnation from a private entity that is a COnS\lmer 
repOliing agency govemed by the FCRA. See Educ. Code § 22.083( a-I )(3). We understand 
that the Safe .Schools Project is a consumer reporting agency that fumishes reports to the 
district to be llsed for employmentplU'Poses. See 15 U.S.C. § 1681a(f) (defining "consumer 
repOliing agepcy"), (h) (defilnng "employment plU'P0ses"). A criminal hlstory report 
compiled by a private consumer repOliing agency is a "consmner report" under the FCRA. 
See id. § 1681a(d) (defining "consumer report"); see also 
www.ftc.gov/bcp/edu/pubs/business/creditibus08.pdf (stating that criminal histories are 
consumer reports if obtained from a consumer reporting agency). Section l681b of the 
FCRA pennit~ a consumer reporting agency to fumish a consmner report to a person that the 
consumer reporting agency has reason to believe intends to use the infonnation for 
employment purposes. See id. § 1681 b( a)(3)(B); see also id. § 1681 a(b ), (d) (defining 
"person" andf'consumer repOli"). Section 1681 b fmiher provides that "[a] person shall not 
use Or obtain a conSlUl1er repOli for any PlU'Pose unless ... the consumer repOli is obtained 
for a purpose;for which the conSlUner report is authorized to be fumished under this section 
... and ... the plU-pose is celiified in accordance with section 1681 e of tIns title by a 
prospective u~er ofthe report tlu'ough a general or specific certification." Id. § 1681b(f)(I)­
(2). Section J681e provides for the maintenance of compliance procedures by consmner 
reporting agencies under which prospective users of consmner repOlis must identify 
themselves, c'ertify the plU'Poses for which they seek infonnation, and certify that the 
infonnation will be used for no other plU'Pose. See id. § 1681 e( a); see also Open Records 
Decision No ... 373 at 2 (1983) (federal law strictly limits distribution of consumer credit 
repOlis by credit reporting agencies). We find that the submitted Safe Schools Project 
records are a t:onsumer report for plU'Poses of section 1681 b of the FCRA. We note that the 
FCRA does n9t penni t the disclosure of infom1ation in a consumer repOli for the PlU'Pose of 

, responding to:ya request for infonnation under the Act. We therefore conclude that the Safe 
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Schools ProjeCt records, which we have marked, are confidential under section 552.101 of 
the Govemment Code in conjunction with the FCRA. 

The submitted records also contain the former employee's Texas driver's license lllunber. 
Section 552. f30 of the Government Code excepts from disclosme information relating to a 
motor vehicl~ operator's or driver's license or pennit. See Gov't Code § 552. 130(a)(1). 
Therefore, the Texas driver's license number you have marked must be withheld under 
section 552.1~0.2 

We next note that TEA seeks access to the submitted information under the authority 
provided to the State Board for Educator Celiification (the "SBEC") by section 249.14 of 
title 19 of tiie Texas Administrative Code. Chapter 249 of title 19 of the Texas 
Administrative Code govems disciplinary proceedings, sanctions, and contested cases 
involving the;SBEC. See 19 T.A.C. § 249.1. Section 249.14 provides in part: 

(a) Staff [of TEA] may obtain and investigate infonnation conceming 
allege~ improper conduct by an educator, applicant, examinee, or other 
person subject to this chapter that would wanant the board denying reliefto 
or taking disciplinary action against the person or celiificate. 

(c) ~he executive director and staff may also obtain and act on other 
infomlation providing grounds for investigation and possible action lmder 
this c11apter. 

Id. The requ¢stor identifies himself as a staff investigator for TEA and states that TEA is 
conducting an investigation of the fonner employee. Accordingly, we will determine 
whether sectiqn 249.14 oftitle 19 ofthe Texas Administrative Code pennits TEA to obtain 
the submittedinf01111ation that is otherwise protected by sections 552.101 and 552.130 ofthe 
Government Bode. See Open Records Decision No. 451 at 4 (1986) (specific access 
provision preyails over generally applicable exception to public disclosme). 

We note that ~he submitted 1-9 fonns are confidentiallmder section 1324a of title 8 of the 
United States:Code, and the submitted Safe Schools Project records are confidential under 
the FCRA. Aq federal laws, section 1324a and the FCRA preempt any conflicting provisions 
of state law, ,including section 249.14 of the Texas Administrative Code. See Equal 
Employment 9pportunity Comm'n v. City o/Orange, Texas, 905 F. Supp 381, 382 (E.D . 

. ,' 
" 

2We nqte that tIns office recently issued Open Records Decision No. 684 (2009), a previous 
determination to;,~l1 govemmental bodies authorizing them to withhold ten categories of inf0l111ation, including 
a Texas driver's license lllunbenmder section 552.130, without tlle necessity of requesting an attomey general 
decision. : .' 
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Tex. 1995) (!ederal law prevails over inconsistent provision of state law). Therefore, 
notwithstandfng section 249. 14 of the Texas Administrative Code, the district must withhold 
the 1-9 f01111s lUlder section 552.101 of the Government Code in conjlUlction with 
section 1324aoftitle 8 ofthe United States Code and the Safe Schools Project records lUlder 
section 552.101 in conjunction with the FCRA. 

We also note:that section 249.14 of the Texas Administrative Code does not specifically 
grant access to information encompassed by section 552.130 ofthe Govennnent Code, which 
has its own ac'cess provisions gove111ing release of info1111ation. Generally, if confidentiality 
provisions or', another statute specifically authorize release of infonnation lUlder celiain 
circumstances or to paliicular entities, then the infonnation may only be released or 
transfelTed mJ)der those circumstances or to those entities. See Atto111ey General Opinions 
GA-0055 at p-4 (2003) (SBEC not entitled to access teacher appraisals made confidential 
by Educ. Cod~ § 21.355 where Educ. Code § 21.353 expressly authorizes limited release of 
appraisals to 6ther school districts in cOlmection with teachers' employment applications), 
DM-353 at 4";,5 n.6 (1995) (detailed provisions in state law for disclosure of records would 
not pennit disclosure "to other govennnental entities and officials ... without violating the 
record's confi.dentiality"), JM-590 at 5 (1986) ("express mention or enumeration of one 
person, thing,' consequence, or class is tantamount to an express exclusion of all others"); 
Open Record$ Decision No. 655 (1997) (because statute pennitted Texas Depaliment of 
Public Safety'to trallsfer confidential criminal history infonnation only to celiain entities for 
certain purposes, county could not obtain infonnation from the department regarding 
applicants fO(COlUlty employment). We also note that an interagency transfer of infonnation 
is not pennis~ible where the applicable statute enumerates the specific entities to which 
infonnation encompassed by the statute may be disclosed, and the enumerated entities do not 
include the requesting govennnental body. See Open Records Decision Nos. 655 at 8-9, 516 
at 4-5 (1989),;<490 at 2 (1988); see also Attomey General Opinion GA-0055. 

Moreover, where general and specific provisions are in ilTeconcilable conflict, the specific 
provision typrcally prevails as an exception to the general provision lmless the general 
provision wa? enacted later and there is clear evidence that the legislature ilitended the 
general provi~ion to prevail. See Gov't Code § 311.026(b); City of Lake Dallas v. Lake 
Cities Mun. rJ.til. Auth., 555 S.W.2d 163, 168 (Tex. Civ. App.-Fort Worth 1977, writ refd 
n.r.e.). Altho'ugh section 249.14 generally allows TEA access to infonnation relating to 
suspected mi~conduct on the pali of an educator, section 552.130 ofthe Govennnent Code 
specifically protects Texas motor vehicle record infonnation. Fmiher, section 552.130 
specifically pennits the release of infomlation to celiain paliies and lmder certain 
circumstance~ that do not include the instant request by TEA. Therefore, notwithstanding 
section 249.1~, the district must withhold the fonner employee's Texas driver's license 
number tmder section 552.130 of the Govennnent Code. See Open Records Decision 
No. 629 (19QA) (provision of Bingo Enabling Act that specifically provided for non­
disclosure ofinfonnation obtained in cOIDlection with examination of books and records of 
applicant or l~censee prevailed over provision that generally provided for public access to 

, . 
• J 

~: 
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;1 
f. 

applications, retu111s, reports, statements and audits submitted to or conducted by Texas 
Alcoholic Beverage Commission). 

You also seek to withhold some ofthe remaining infonnation under section 552.101 ofthe 
Government Code in conjlll1ction with connnon-law privacy and under sections 552.1 02(b), 
552.107(1),552.117,552.137, and 552.147 of the Govennnent Code.3 Those sections are 
general exceptions to disclosure under the Act, however, and do not have their own release 
provisions.4 Therefore, TEA's statutory right of access under section 249.14 prevails over 
those sections, and none of the remaining infonnation may be witbl1eld under 
sections 552.l01, 552.102(b), 552.107(1), 552.117, 552.137, and 552.147. See ORD 451 
at 4. 

In sUllli11ary: (1) the I-9 f01111S and their attac1nnents must be withheld lll1der section 552.101 
of the Govennnent Code in conjlll1ction with section 1324a of title 8 of the United States 
Code; (2) thCi Safe Schools Project records must be withheld Ul1der section 552.101 in 
conjlll1ction with the FCRA; and (3) the Texas driver's license 111ll11ber must be withheld 
under section552.130 ofthe Gove111ment Code. The rest ofthe submitted information must 
be released to TEA pursuant to section 249 .14 oftitle 19 ofthe Texas Administrative Code.5 

3Conuntm-Iaw privacy lUlder section 552.101 protects highly intimate or embarrassing infOlulation, 
such that its release would be highly objectionable to a person of ordinalY sensibilities, that is not a matter of 
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
Section 552.1 02(b) excepts from disclosure a transcript from an institution of higher education maintained in 
a professional p~blic school employee's persoill1el file, except for the degree obtained or the clllTiculum. see 
Gov't Code § 552.102(b). Section 552.107(1) protects information that comes within the attol11ey-client 
privilege. See Open Records Decision No. 676 (2002). Section 552.117 excepts the present and fOlU1er home 
addresses and telephone lllUllbers, social security numbers, and family member infol111ation of current or f0l111er 
officials or employees of a govennllental body who timely request confidentiality for the infOlU1ation lUlder 
section 552.024 ofthe Govenmlent Code. See Gov't Code § 552.117( a) (1 ). Section 552.13 7 excepts an e-mail 
address of a member of the public provided for the pm-pose of communicating electronically with a 
govenmlental body. See id. § 552. 137(a). Section 552.147 excepts a living person's social security number. 
See id.§ 552.147(a). 

41n the ~vent section 552.022 of the Govermllent Code is applicable to the inf0l111ation for which you 
claim the attorney-client privilege under section 552.1 07(1), you also claim the privilege mlder Texas Rule of 
Evidence 503. See Gov'tCode § 552.022;1n re City o/Georgetown, 53 S.W.3d 328,336 (Tex. 2001) (holding 
that Texas Rules' of Evidence are other law that makes infonllation for pm-poses of Gov't Code § 552.022). We 
find that section~52.022 is not applicable to that information. 

5Because TEA has a right of access to certain information in the submitted documents that would 
othelwise be exc;epted :5:om disclosure mlder the Act, the district must again seek a decision from tIns office 
if it receives a re,quest for tIns infornlation :B:om a requestor without such a right of access. See Gov't Code 
§§ 552.301(a), .302. 
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This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOll regarding any other infonnation or any other circumstances. 

This ruling ~'iggers impOliant deadlines regarding the rights and responsibilities of the 
govenunentalbody and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline,· toll free, 
at (877) 673~6839. Questions conceming the allowable charges for providing public 
information upder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

, incerely, ~ ... 

'Q-W.V ') I<--

mes W. Mo.lTis, III 
Assistant Att~mey General 
Open Records Division 

JWM/em 

Ref:ID# 396434 

Enc: Submitted documents 

c: Requestor 
(w/o enclosures) 

.:i 

-----------'~----------------------------_____ _____.J 


