
October 13,2010 

;.; 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Connie Crawford 
Assistant County Attol11ey 
County of EI Paso 
4815 Alameda Avenue, Eighth Floor, Suite B 
EI Paso, Texas 79905 .. -', ., . . - , 

Dear Ms. Crawford: 

0R2010-15615 

You ask whether certain information is subject to required public disclosure under the 
Public InforIl1ation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 396910. 

The EI Paso .county Hospital District d/b/a University Medical Center of EI Paso (the 
"district") received a request for a specified contract and related proposals, responses to the 
request for proposals, and pricing quotes fi:om 110n-winning bidders. Although you take no 
position with respect to the public availability afthe requested information, you state release 
ofthis infonnation may implicate the proprietary'interests of third parties. You infonn us, 
and provide documentation showing, pursuant to, se;ction5 523 050f the Govenunent Code, 
the district has notified Cen~er Corp. (;'C'emer"); Fujifilm M~dical Systems USA, Inc. 
("Fujifilm"); GE Healthcare IT ("GE;'); In:fin'itt NOlil; America ("Infinitt"); McKesson 
Medical Imaging Group ("McKesson"); Novarad Corp. ("Novarad"); Philips Healthcare 
Infonnatics (\'Philips"); Sectra North America, Inc. ("Sectra"); and Siemens Medical 
Solutions USA, Inc. ("Siemens") ofthe request and oftheir right to submit arguments to this 
office explaining why their information should not be released. See Gov't Code § 552.305 
(pel111itting interested third party to submit to attol11ey general reasons why requested 
infonnation should not be released); see also Open Records Decision No. 542 (1990) 
(detel111ining statutory predecessor to section 552.305 pennits govenunental body to rely on 
interested third p arty to raise and explain applicability of exception in certain circumstances). 
We have rec~ived arguments from Cel11er, Fujifilm, Sectra, and Siemens. We have 
considered thy submitted argmnents and reviewed the submitted infOlmation. 
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Initially, we l'lote a portion of the submitted infonnation, which we have marked, is not 
responsive to the present request because it is a letter from the district to the attorney general. 
The district need not release nonresponsive infOlmation in response to this request, and this 
fuling will not address that infonnation. 

,. 

Next, we note an interested third party is allowed ten business days after the date of its 
receipt ofthegovenllnental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why requested infOlmation relating to that party should be withheld from 
disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, GE, Infinitt, 
McKesson, N6varad, and Philips have not submitted any comments to this office explaining 
how release :wf the submitted infonnation would affect their proprietary interests. 
Accordingly, ilone ofthe information at issue may be withheld on the basis of the proprietary 
interests of these companies. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 
(1999) (stating business enterprise claiming exception for conunercial or financial 
infonnation under section 552.110(b) must show by specific factual evidence release of 
requested info;nnation would cause that party substantial competitive hann), 552 at 5 (1990) 
(paliy must es~ablish prima facie case infonnation is trade secret). As the district makes no 
arguments regarding this infonnation, it must be released to the requestor. 

We note Fujifilm seeks to withhold infOlmation the district has not submitted to this office 
for our revie~, Because the infonnation Fujifilm seeks to withhold was not submitted by the 
governmentaL body, this mling does not address that infonnation and is limited to the 
infOlmation shbmitted by the district. See Gov't Code § 552.301(e)(1)(D) (governmental 
body requesti~lg decision from Attorney General must submit copy of specific infonnation 
requested). Thus, as Fujifilm raises no arguments against disclosure of the infonnation the 
district actually submitted to this office for our review, the district must release it. 

Section 552. M 0 ofthe Govenllnent Code protects the proprietary interests of private parties 
by excepting Jrom disclosure two types of infOlmation: trade secrets alld commercial or 
financial infopllation, the release of which would cause a third party substantial competitive 
hann. Secti01.l 552.110(a) excepts from disclosure "[a] trade secret obtained from a person 
and privilegeq, or confidential by statute or judicial decision." Gov't Code § 552.11 O( a). The 
Texas Suprerp.e Court has adopted the definition of trade secret from section 757 of the 
Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958); see also 
ORD 552 at 2. Section 757 provides a trade secret is 

any fopnula, pattern, device or compilation of infonnation which is used in 
one's business, and which gives him an opportunity to obtain all advantage 
over c.ompetitors who do not know. or use it. It may be a fonnula for a 
chem~gal compound, a process of manufacturing, treating or preserving 
materi~als, a pattern for a machine or other device, or a list of customers. It 
differ~ from other secret infonnation in a business ... in that it is not simply 
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information as to single or ephemeral events in the conduct of the business 
... : . A trade secret is a process or device for continuous use in the operation 
ofthe business .. " [It may] relate to the sale of goods or to other operations 
in the business, such as a code for determining discounts, rebates or other 
concessions in a price list or catalogue, or a list of specialized customers, or 
a method ofbooldceeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining w.hether particular infonnation constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors} RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private person's claim for exception as valid under section 552.110 if that person establishes 
a prima facie case for exception and no argument is submitted that rebuts the claim as a 
matter oflaw: ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies 
unless it has 'been shown the information meets the definition of a trade secret and the 
necessary faqtors have been demonstrated to establish a trade secret claim. See Open 
Records Deci1lion No. 402 (1983). 

Section 552.11 O(b ) excepts fl.-om disclosure "[ c] ommercial or financial infonnation for which 
it is demonstr<,1;ted based on specific factual evidence that disclosure would cause substantial 
competitive l~?lm to the person from whom the infonnation was obtained." Gov't Code 
§ 552.110(b)., Section 552.110(b) requires a specific factual or evidentiary showing, not 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release 6Jthe requested information. See ORD 661 at 5-6 (business enterprise must 
show by specific factual evidence that release of infonnation would cause it substantial 
competitive h~rm). 

1 

Cel11er, SectrCl:, and Siemens contend portions of their information constitute trade secrets 
under section 552. 110. We note Siemens has made the names of the customers it seeks to 
withhold publicly available on its website. Because Siemens has published this information, 
it has failed t<;> demonstrate how this infonnation is a trade secret. Additionally, we note 

IThe following are the six factors that the Restatement gives as indicia of whether information 
constitutes a trad,e secret: 

(1) the extent to which the information is known outside of [the company]; 
(2) the ~xtent to which it is known by employees and others involved in [the company's] 
business; 
(3) the ~xtent ofmeasmes taken by [the company] to guard the secrecy of the information; 
(4) the value of the infonnation to [the company] and [its] competitors; 
(5) the all10unt of effort or money expended by [the company] in developing the information; 
(6) the e~se or difficulty with which the information could be properly acquired or duplicated 
by othel:!;. 

RESTATEMENT Of TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2 (1980). 
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pricing infonnation is generally not a trade secret under section 552.110(a) because it is 
"simply infol1nation as to single or ephemeral events in the conduct of the business," rather 
than "a process or device for continuous use in the operation of the business." See 
RESTATEMENTOFToRTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. We 
therefore conclude Cerner, Sectra, and Siemens have failed to establish a prima facie case 
that any of their infonnation is a trade secret protected by section 552.110(a). See Open 
Records Deci&ion Nos. 319 at 3 (1982) (infonnation relating to organization and personnel, 
professional leferences, market studies, qualifications, and pricing are not ordinarily 
excepted frOl-p. disclosure lmder statutory predecessor to section 552.110), 402. Thus, the 
district may not withhold any of the infonnation at issue under section 552.11 O( a) of the 
Government Code . 

. \', 

Cerner, Sectra, and Siemens seek to withhold portions of their infonnation lmder 
section 552.11 O(b) of the Government Code. Upon review, we find Cerner and Siemens 
have established the release of their pricing infonnation would cause each company 
substantial competitive injury. Therefore, the district must withhold this infonnation, which 
we have mar1~ed, under section 552. 110(b). However, we find Cemer and Siemens have 
made only cOl1clusory allegations that the release oftheir remaining submitted infonnation 
would cause ,the companies substantial competitive injury, and they have provided no 
specific factu~l or evidentiary showing to support such allegations. Sectra seeks to withhold 
its pricing inf9nnation. We note Sectra was the witming bidder in this instance. This office 
considers the prices charged in government contract awards to be a matter of strong public 
interest; thus",Jhe pricing infonnation in a government contract is generally not excepted 
under section~552.110(b). See Open Records Decision No. 514 (1988) (public has interest 
in knowing prices charged by govenunent contractors); see generally Freedom of 
InfOlmation -,?-ct Guide & Privacy Act Overview, 219 (2000) (federal cases applying 
analogous Fr,eedom of Infonnation Act reasoning that disclosure of prices charged 
govenunent is·.a cost of doing business with govenunent). Accordingly, the district may not 
withhold any qf Cerner' s or Siemens's remaining infonnation or S ectra' s pricing infonnation 
under section i?52. 110(b). 

r 
We note som~ofthe submitted infOlmation may be protected by copyright. A custodian of 
public record~;must comply with the copyright law and is not required to furnish copies of 
records that a~e copyrighted. Open Records Decision No. 180 at 3 (1978). A governmental 
body must al~ow inspection of copyrighted materials unless an exception applies to the 
infomlation. Jd.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to mal~e copies of copyrighted materials, the person must do so unassisted by the 
govenunentaL body. In making copies, the member of the public assumes the duty of 
compliance w'jth the copyright law arid the risk of a copyright infringement suit. 

j~ 

t: 
In summary, ;', the district must withhold the infOlmation we have marked under 
section 552.110(b) of the Government Code. The district must release the remaining 
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infonnation, but any infonnation protected by copyright may only be released in accordance 
with copyright law. 

This letter mling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For more information concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely" 

- ~~ ./ 

~ . <~S7~_==-=--//~(;/ 
t' 

Mack T. Harrison 
'. 

Assistant Attqrney General 
Open Records Division 

MTH/em 

Ref: ID# 3~6910 

Ene. Submitted documents 

c: Requestor 
(w/o e~lc1osures) 

Mr. Robert Blake 
Infinit~ North America 
755 Memorial Parkway, Unit 304 
PhilliJsburg, New Jersey 08865 
(w/o e~lc1osures) 

;l 
". 

Mr. Taylor Irving 
Novarad Corporation 
clo Ms. Connie Crawford 
Assistant County Attorney 
County of EI Paso 
4815 Alameda Avenue, Eighth' Floor, 
Suite B 
EI Paso, Texas 79905 
(w/o enclosures) 

______________________ l ______ ~ ________________________________________________________ ~ 
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Mr. Naohiro Fujitani 
Fujifilm Medical Systems USA, 
Inc. 
419 West Avenue 
Stamford COlmecticut 06902 
(w/o enclosures) 

Mr. Dennis Clouse 
Philips Healthcare Infonnatics 
4100 East Third Street, Suite 101 
Foster City, California 94404 
(w/o ~l1closures) 

Mr. J. Michael Russell 
Siemens Medical Solutions USA, 
Inc. f; 

51 VaRley Stream Parkway 
Malvern, Pennsylvania 19355 
(w/o e;ilclosures) 

Mr. Brian Anderson 
Vice President, Sales 
Sectra;North America, Inc. 
2 Ent~rprise Drive, Suite 507 
Sheltqn, Connecticut 06484 
(w/o enclosures) 

I' 

Ms. Cindy Bacon 
McKesson Medical Imaging Group 
10711 Cambie Road, Suite 130 
Richmond, British Colmnbia V6X 3G5 
(w/o enclosures) 

Mr. Eric Gray 
Cerner Corporation 
2800 Rockcreek Parkway 
Kansas City, Missouri 64117 
(w/o enclosures) 

Mr. Kirk Fontenot 
GE Healthcare IT 
12715 Magnolia Leaf Street 
Houston, Texas 77065 
(w/o enclosures) 


