ATTORNEY GENERAL oF TEXxAS
GREG ABBOTT

January 3, 20“11

Ms. Susan K..Bohn

General Coursel

Lake Travis Independent School District
3322 Ranch Road 620 South

Austin, Texa§:“ 78738

OR2010-16156A
Dear Ms. Boﬁn;

This office issued Open Records Letter No. 2010-16156 (2010) on October 25, 2010. We
have examined this ruling and determined that we will correct the previously issued ruling.
See generally Gov’t Code § 552.011 (providing that Office of Attorney General may issue
decision to maintain uniformity in application, operation, and interpretation of Public
Information Act (the “Act”), chapter 552 of the Government Code). Consequently, this
decision serves as the correct ruling and is a substitute for the decision issued on
October 25, 2010.

You ask whather certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 409056 (080310-DB8/DL 4328, 080310-DB7/DL 4327).

The Lake Travis Independent School District (the “district™) received two requests from the
same requestor for: (1) documents regarding all resignations and terminations of all district
employees and contractors during the months of June 2010 and July 2010; and (2) all billing
statements, invoices, and receipts for all legal expenses the district received or paid during
the month of; ]uly 2010. You state you have provided some of the requested information to
the requestor. You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.107, and 552.117 of the Government Code and privileged pursuant to
Texas Rule of Evidence 503. We have considered your arguments and reviewed the
submitted info_rmation.

Initially, we must address the district’s obligations under section 552.301 of the Government
Code, which prescnbes the procedures a governmental body must follow in asking this office
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to decide whether requested information is excepted from public disclosure. Pursuant to
section 552. 301(b) a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See Gov’t
Code § 552.301(b). Pursuant to section 552.301(e) of the Government Code, a governmental
body is requifed to submit to this office within fifteen business days of receiving an open
records request: (1) general written comments stating the reasons why the stated exceptions
apply that would allow the information to be withheld, (2) a copy of the written request for
information, (3) a signed statement or sufficient evidence showing the date the governmental
body received the written request, and (4) a copy of the specific information requested or
representativé;‘ samples, labeled to indicate which exceptions apply to which parts of the
documents. Id. § 552.301(e)(1)(A)-(D). You state the district received the written requests
for information on August 3, 2010. You inform this office the district was closed on
August 6, 2010. Accordingly, the district’s ten business day deadline was August 18, 2010
and the fifteen business day deadline was August 25, 2010. With respect to the request for
information labeled 080310-DB7/DL 4327, you did not request a ruling until August 25,
2010. Seeid. § 552.308 (describing rules for calculating submission dates of documents sent
via first class'%iUnited States mail, common or contract carrier, or interagency mail). In
addition, you:did not submit to this office a copy of the written request for information
labeled 0803 lf,(j)-DB7/DL 4327 until October 25,2010. Consequently, we find the district did
not comply with section 552.301 with respect to the request for information labeled 080310-
DB7/DL 4327.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the legal presumption that the information is public
and must be released. Information presumed public must be released unless a governmental
body demonstrates a compelling reason to withhold the information to overcome this
presumption.  See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.—Fort Wiorth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App—Austin 1990, no writ) (governmental body must make compelling
demonstration, to overcome presumption of openness pursuant to statutory predecessor to
section 552.302); see also Open Records Decision No. 630 (1994). Normally, a compelling
reason to withhold information exists where some other source of law makes the information
confidential or where third-party interests are at stake. See Open Records Decision No. 150
at2 (1977). B"g_acause sections 552.101, 552.117, and 552.137 of the Government Code can
provide compglling reasons to withhold information, we will consider the applicability of
these exceptions to the submitted information responsive to the request for information
labeled 080310-DB7/DL 4327.! We will also consider the applicability of section 552.107
of the Government Code and Texas Rule of Evidence 503 to the information responsive to
the district’s tl;mely request for a ruling pertaining to request 080310-DB&/DL 4328.

'The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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We note that a portion of the submitted information consists of attorney fee bills which are
subjectto section 552.022(a)(16) of the Government Code. Section 552.022(a)(16) provides
for required pubhc disclosure of “information that is in a bill for attorney’s fees and that is
not privileged under the attorney-client privilege,” unless the information is expressly
confidential ynder “other law.” Gov’t Code § 552.022(a)(16). Although you seek to
withhold the submitted fee bills under section 552.107 of the Government Code, that section
is a discretionary exception to disclosure that protects a governmental body’s interests and
may be waivéd. See Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions gdherally). As such, section 552.107 is not “other law” that makes information
confidential for the purposes of section 552.022(2)(16), and the district may not withhold any
ofthe subm1tted feebills under that exceptlon The Texas Supreme Court has held, however,

that the Texas Rules of Evidence are “other law” within the meaning of section 552.022. See
Inre City of Georgetown 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address
your attomey—chent privilege claim under rule 503 of the Texas Rules of Evidence for the
submitted feev_v_bllls

4 :
Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:
A chént has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitétting the rendition of professional legal services to the client:

(A) between the client or arepresentative of the client and the client’s
. lawyer or a representative of the lawyer;

;,’5; (B) between the lawyer and the lawyer’s representative;

! +(C)bytheclientora representative of the client, or the client’s lawyer
; or arepresentative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning

+ a matter of common interest therein;

& (D) between representatives of the client or between the ¢lient and a

+ representative of the client; or

(E) among lawyers and their representatives representing the same
“ client.

TEX.R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professionail legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosure under rule 503, a governmental body must: (1) show that the
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document is acommunication transmitted between privileged parties orreveals a confidential
communication; (2) identify the parties involved in the communication; and (3) show that
the communication is confidential by explaining that it was not intended to be disclosed to
third persons:and that it was made in furtherance of the rendition of professional legal
services to the client. Upon a demonstration of all three factors, the information is privileged
and confidential under rule 503, provided the client has not waived the privilege or the
document does not fall within the purview of the exceptions to the privilege enumerated in
rule 503(d)." Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex.
App.—Houston [14th Dist.] 1993, no writ).

You claim the submitted fee bills are confidential in their entirety. However,
section 552.022(a)(16) of the Government Code provides that information “that is iz a bill
for attorney’s. fees” is not excepted from required disclosure unless it is confidential under
“other law” ‘or privileged under the attorney-client privilege. See Gov’t Code
§ 552.022(a)(16) (emphasis added). This provision, by its express language, does not permit
the entirety of an attorney fee bill to be withheld. See Open Records Decision Nos. 676
(attorney fee bill cannot be withheld in entirety on basis it contains or is attorney-client
communication pursuant to language in section 552.022(a)(16)), 589 (1991) (information in
attorney fee bill excepted only to extent information reveals client confidences or attorney’s
legal advice).
34

Alternatively,iyou assert that each of the substantive billing entries in the fee bills, which you
have marked, are privileged under rule 503. You state the information within the submitted
attorney fee bills reveals confidential communications with parties you identified as the
district’s outside counsel, officials, and staff. You also state these communications were
made for the purpose of facilitating the rendition of professional legal services to the district.
Based on yout;iepresentations and our review, we conclude most of the information you have
marked may be withheld under Texas Rule of Evidence 503. However, you have failed to
demonstrate the remaining information reveals communications between privileged parties.
See ORD 676:: Thus, except for the information we have marked for release, the district may
withhold the mformatlon you have marked pursuant to rule 503 of the Texas Rules of

Evidence.

You assert that the information you have marked is protected by common-law privacy.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552. 101 This section encompasses the doctrine of common-law privacy, which
protects 1nformat1on that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be d_emonstrated Id. at 681-82. The type of information considered intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual

g
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organs. Id. at 683. This office has found that some kinds of medical information or
information indicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See OpenRecords Decision Nos. 470 (1987) (illness
from severe émotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, aid physical handicaps). This office also has found that personal financial
information n‘ét relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision No. 600. Generally, however, the public has a legitimate interest in
information that relates to public employment and public employees, and information that
pertains to an‘émployee’s actions as a public servant generally cannot be considered beyond
the realm of legitimate public interest. See Open Records Decisions Nos. 470 at 4 (1987)
(public has ‘legitimate interest in job qualifications and performance of public
employees); 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees); 423 at 2 (scope of
public employee privacy is narrow). Upon review, we find that the district has failed to
demonstrate hiow the information it has marked is highly intimate or embarrassing and not
of legitimate public interest. Therefore, the district may not withhold any portion of the
submitted information under section 552.101 of the Government Code in conjunction with
common-law privacy.

You have highlighted information that you claim is subject to section 552.117 of the
Government Gode. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone nurﬁbers, social security numbers, and family member information of current or
former officials or employees of a governmental body who request that this information be
kept confidential under section 552.024. Gov’t Code § 552.117. Whether a particular piece
ofinformation is protected by section 552.117 must be determined at the time the request for
it is received. :See Open Records Decision No. 530 at 5 (1989). We have marked personal
information pertaining to former district employees that is subject to section 552.117(a)(1).
Accordingly, to the extent the former employees timely elected confidentiality for their
personal information under section 552.024, the district must withhold the information we
have marked ynder section 552.117(a)(1). However, the remaining information you seek to
withhold doesgi-not consist of an employee or former employee’s home address or telephone
number, sociei;, security number, or family member information. Consequently, none of the
remaining inférmation may be withheld under section 552.117.

We note the remaining information contains an e-mail address that may be subject to
section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the ¢-mail address is of a type specifically excluded by subsection (c). Gov’t Code
§ 552.137(a)-(c). The e-mail address at issue does not appear to be of a type specifically
excluded by section 552.137(c). Accordingly, the district must withhold the e-mail address
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we have mafked under-section 552.137, unless the owner affirmatively consents to its
release. '

In summary,;f\f"fexcept for the information we have marked for release, the district may
withhold the ‘information you have marked pursuant to rule 503 of the Texas Rules of
Evidence. Tothe extent the former employees at issue timely elected confidentiality for their
personal infofmation under section 552.024, the district must withhold the information we
have marked:under section 552.117(a)(1) of the Government Code. The district must
withhold the ¢-mail address we have marked under section 552.137 of the Government Code,
unless the owjiier affirmatively consents to its release. The remaining information must be

released.

This letter ruhng is limited to the particular information at issue in this request and limited
to the facts as'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tf_iggers important deadlines regarding the rights and responsibilities of the
governmental'body and of the requestor. For more information concerning those rights and

or call the Office of the Attorney General’s Open Government - Hotline, toll free,
at (877) 673?__‘6839. Questions concerning the allowable charges for providing public
information ufider the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincergly,

7

Nneka Kanu ¢
Assistant Attorney General
Open Records Division

i
!

NK/em

Ref: ID# 40905 6

Enc. Submi;éted documents
cc: Reque;tor

(w/o eﬁclosures)

it

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a merhber of the public under section 552.137 of the Government Code, without the necessity of
requesting an atterney general decision.




