
December 9, f010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Depatil11ent of Transportation 
125 East l1 lh Street 
Austin, Texas'78701-2483 

Dear Ms. Alexander: 

0R2010-18498 

You ask whether celiain information is subject to required public disclosure under the 
Public Infom~ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 403503. 

The Texas Depatiment of TranspOliation (the "department") received a request for twenty
six categories, ,of information including e-mails, calendar entries, documents, memoranda, 
and notes within specified date ranges peliaining to an appeal case within the depmiment. 1 

You state the1'.department is releasing most of the requested information. You claim that 
some of the i~equested infomlation is excepted fi:om disclosure under sections 552.101, 
552.102, 552;107, and 552.111 of the Govemment Code. We have considered the 
exceptions yd'u claim and reviewed the submitted representative sample ofinfonnation.2 

. Section 552. 1"01 ofthe Government Code excepts from disclosure "information considered 
to be confide~ltial by law, either constitutional, statutory, or by judicial decision." Gov't 

\ 

Iyou state, and provide documentation demol1sh'ating, the requestor amended his request to exclude 
some informatio~l and narrow a specified date range. 

2This letter ruling assumes that the submitted representative sample of infol111ation is h1.!ly 
representative of the requested information as a whole. This ruling does not reach, and therefore does not ' 
authorize, the 'A{ithholding of any other requested information to the extent that the other information is 
substantially different than that submitted to tIlls office. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decisi~~l Nos. 499 at 6 (1988), 497 at 4 (1988). 
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Code § 552.101. TIns section encompasses infomlation protected by other statutes, including 
the Family Medical Leave Act (the "FMLA"), found in section 2654 oftitle 29 ofthe United 
States Code. Section 825.500 of chapter V of title 29 of the Code of Federal Regulations 
identifies the record-keeping req11irelJJents for employers that are subjectto the FMLA. 
Subsection 825.500(g) states, 

Records mid documents relating to medical certifications, recertifications or 
medical histories of employees or employees' family members, created for 
purposes of FMLA, shall be maintained as confidential medical records in 
sepm'ate fileslrecords from the usual personnel files, and if ADA is also 
applic,able, such records shall be maintained in confonnance with ADA 
confidentiality requirements ... , except that: 

:~ (1) Supervisors and managers may be informed regarding 
.' necessal:y restrictions on the work or duties of an employee 
; and necessary accommodations; 

· (2) First aid and safety pers0lll1el may be informed (when 
appropriate) if the employee's physical or medical condition 

; might require emergency treatment; and 

,(3) Govemment officials investigating complimlce with 
FMLA (or other pertinent law) shall be provided relevant 

, infomlation upon request. 

29 C.F.R. §'~25.500(g) (citation omitted). We understand that Exhibit B consists of 
infomlation r~lating to the medical history of an employee for the purpose ofthe FMLA. We 
understand this infonnation is maintained in a separate medical file. Upon review, we agree 
Exhibit B is confidential under section 825.500 of title 29 of the Code of Federal 
Regulations. We find that none of the release provisions of the FMLA apply to this 
information. , Thus, we conclude the department must withhold Exhibit B under 
section 552.101 of the Govemment Code in conjunction with the FMLA.3 

Section 552.107(1) of the Govennnent Code protects infonnation coming within the 
attomey-client privilege. Gov't Code § 552.107(1). When asserting the attomey-client 
privilege, a govennnental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the infomlation at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a govenll11ental body must demonstrate that 
the infomlation constitutes or docmnents a c 0l11111l1l1icati on. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 

3 As our\uling is dispositive, we need not addTess your remaining arglU11ents against disclosure of the 
information at is~i.le in Exhibit B. 
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professional legal services" to the client govel11mental body. TEX. R. EVID. 503(b)(1). The 
privilege does not apply when an attomey or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
gOYenlluental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337" 340 (Tex. 
App .-Texarkana 1999, mig. proceeding) (attorney-client privilege do es not apply if attomey 
acting in a capacity other than that of attomey). Third, the privilege applies to only 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a gove111l11ental body must inform 
this office of the identities and capacities ofthe individuals to whom each con1l11lmication 
at issue has been made. Lastly, the attomey-client privilege applies to only a confidential 
communication, id. 503(b)(1), meaning it was "not intended to be disclosed to third persons 
other than tho.se to whom disclosure is made in fmiherance ofthe rendition of professional 
legal services to the client or those reasonably necessary for the transmission of the 
communication." Id. 503(a)(5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the infomlation was conununicated. Osborne 
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may ele/ct to waive the privilege at any time, a govel1llnental body must explain that 
the confidenti~lity of a communication has been maintained. Section 552.107(1) generally 
excepts an entire C0l11111lmication that is demonstrated to be protected by the attomey-client 
privilege unl~ss otherwise waived by the goverl1lnental body. See Huie v. DeShazo, 922 
S.W.2d 920,Q23 (Tex. 1996) (privilege extends to entire c0l111nunication, including facts 
contained thefein). 

You state the., infol1nation at issue in Exhibit C constitutes confidential attomey-client 
communicati~ns, and the communications have remained confidential. We understand the 
communicatio,ns, which you have marked, were made between department attomeys and 
employees for the purpose of providing legal services to the depmiment. Based on your 
representati0l1s and our review, we find the department may withhold the info1111ation it has 
marked in Exllibit C under section 552.107(1) of the' Gove111l11ent Code.4 

In summary: (1) the department must withhold Exhibit B under section 552.101 of the 
Gove111l11ent c:;ode in conjunction with the FMLA; and (2) the department may withhold the 
infOi"l:11ation i(has marked in Exhibit C under section 552.107(1) of the Govel1llnent Code. 
The depmimept must release the remaining infomlation at issue. 

This letter ruling is limited to the pmiicular information at issue in this request mld limited 
to the facts as~,'presented to us; therefore, this ruling must not be relied upon as a previous 
detemlination.regarding any other infomlation or any other circumstmlces. 

,'; 

4As our:ruling is dispositive, we need not address your remaining arguments against disclosure of the 
infol1nation at is§ile in Exhibit C. 

C 
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This ruling t~:iggers important deadlines regarding the rights and responsibilities of the 
goven1l11entai"body and ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti¢s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 

_ _ or call the Qffice of the _Attorney General's Open Gove111l11ent Hotline, toll fi-ee, at 
(877) 673-6~39. Questions concel11ing the allowable charges for providing public 
infol111ation l"\nder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll fi-ee at (888) 672-6787. 

Sincerely, 

cY~~~~ 
Lindsay E. H~le 
Assistant Att9l11ey General 
Open Record~ Division 

LEHlem 

Ref: ID# 4Q3503 

Ene. Submitted documents .: 

c: Requestor 
(w/o e~1c1osures) 


