
December 16,2010 

Mr. Carey E. :Smith 
General Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Health:and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Mr. Smith: 

0R2010-18980 

You ask whether certain infonnation is subj ect to required public disclosme under the 
Public Infonn,ationAct (the "Act"), chapter 552 of the Government Code. Yourrequestwas 
assigned ID# 403119. 

The Texas Health and Human Services Conmlission (the "cOlmnission") received a request 
for five categories of info1111ation requesting: any agreement between the state of Texas (the 
"state") or any administrative agency of the state and a named entity regarding audits of 
Texas Medid.~d Claims dming a specified period oftime; any conespondence between the 
state or admiliistrative agency of the state and a named entity regarding any Medicare audit 
of a named pha11l1acy dming a specified period oftime; any agreements or conespondence 
between the state or administrative agency ofthe state and the federal Centers for Medicare 
& Medicaid Services (the "CMS") regarding "Medicaid audits being conducted by [the] 
CMS by and through the Medicaid Integrity Contractors" for a specified period oftime; and 
any audit repo;l1s regarding a named entity's audit of a named phannacy dming a specified 
period of tim C). You state the commission does not possess any records responsive to part 
one of the request. We note the Act does not require a govenunental body to release 
infornlation t~lat did not exist when it received a request. See Eeon. Opportunities Dev. 
Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); 
Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 
(1983). You ~tate the commission will release information responsive to pmi tlu'ee of the 
request. You;.state that the conunission is withholding records responsive to parts two and 
five ofthe req~lest pmsuant to the previous dete11l1ination issued to the cOlmllission in Open 
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Records Letter No. 2004-8876 (2004), which authorizes the conmlission to withhold all 
information ahd materials compiled by the conmlission's Office ofInspector General (the 
"OIG") in cOlmection with OIG investigations pursuant to section 531.1021(g) of the 
Govemment 'Code, without the necessity of requesting an att0111ey general decision. 
Although you take no position on whether the inf01111ation responsive to part four of the 
request is excepted from disclosure, you state the release ofthis information may implicate 
the interests of the CMS. You infol111 us, and provide documentation demonstrating, the 
commission I10tified the CMS ofthe request for infol111ation and the CMS' s right to submit 
comments to this office stating why the requested infol111ation should not be released. See 
Gov't Code §S 52.304 (providing that an interested third pmiymay submit comments stating 
why information should or should not be released). We have received COlmnents from the 
CMS. We have reviewed the submitted conmlents and submitted representative smllple of 
infomlation. 1

): 

Section 552.101 of the Govenmlent Code excepts £i.-om disclosure "information considered 
to be confide~ltial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552A01. In its submitted conmlents, the CMS claims that portions of the 
infomlation at issue are confidential under sections 552(b)(2), 552(b)(5), and 552(b)(6) of 
title 5 of the United States Code, the Freedom of Information Act ("FOIA"). We note, 
however, th3,t FOIA is applicable to infol111ation held by an agency of the federal 
govemment. ·In this instance, the infonnation at issue consists of connnunications between 
the commission and the CMS that are maintained by the cOlmnission, which is subj ect to the 
state laws of Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply 
to federal age,ncies, not to state agencies); Open Records Decision Nos. 496 (1988), 124 
(1976); see al~o Davidson v. Georgia, 622 F.2d 895,897 (5th Cir. 1980) (state govemments 
are not subject to FOIA); Open Records Decision No. 561 at 7 n.3 (1990) (noting that federal 
authorities may apply confidentiality principles found inFOIA differently from way in which 
sllch principles are applied under Texas open records law). Furthermore, this office has 
stated in numerous opinions that infonnation in the possession of a govermnental body of 
the State ofT:exas is not confidential or excepted from disclosure merely because the same 
information i~;or would be confidential in the hands of a federal agency. See, e.g., Attol11ey 
General Opi11ion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local govenmlental bodies in Texas); ORD 124 (fact that information 
held by federal agency is excepted by FOIA does not necessm"ilymean that same infonnation 
is excepted l~nder the Act when held by Texas govermllental body). Accordingly, the 
commission Ipay not withhold the information at issue under section 552.101 of the 

IThis letter ruling assumes that the submitted representative sample of information is truly 
representative of the requested information as a whole. This ruling does not reach, and therefore does not 
authorize, the \Yithholding of any other requested information to the extent that the other information is 
substantially di~f.erent than that submitted to tIns office. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decisioh Nos. 499 at 6 (1988), 497 at 4 (1988). 
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Govemment ,Code in conjunction with FOIA. As no fmiher exceptions are raised, the 
infonnation at issue must be released. 

This letter ruling is limited to the particular inf0l111ation at issue in this request and limited 
to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinati0l1 regarding any other infomlation or any other circumstances. 

This ruling ti"iggers important deadlines regarding the rights and responsibilities of the 
govemmental" body and of the requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Govenunent Hotline, toll free, at 
(877) 673-6839. Questions conceming the allowable charges for providing public 
information tlnder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787 . 

.. 

Sincerely, y 

cY mdfa(y cf. ~ 
Lindsay E. Hale 
Assistant Attqtney General 
Open Records Division 

LEH/em,· 

Ref: ID# 403119 

Enc. Submi.tted docmnents 

c: Requestor 
(w/o e;nclosures) 

Ms. Angela Brice-Smith 
Department of Health and Human Services 
Centers for Medicare and Medicaid Services 
Center for Medicaid and State Operations 
MediGp.id Integrity Group 
7500 S;ecurity Boulevard 
Build~ng 7111, Mail Stop B2-15-24 
Ba1till~ore, Maryland 21244-1850 
(w/o enclosures) 
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