
January 5,2011 

Mr. George E. Hyde 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Denton, Navarro, Rocha & Bernal 
2517 North Main Avenue 
San Antonio, Texas 78212 

~~ 

Dear Mr. Hyde: 

0R2011-00258 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 404925. 

The City of Garden Ridge (the "city"), which you represent, received a request for six 
categories ofinformation, including information pertaining to streets within the Trophy Oaks 
subdivisions. 1 You state the city does not have information responsive to a portion of the 
request? You also state the city will release some of the requested information. You claim 
that the submitted information is excepted from disclosure under sections 552.1 06 
and 552.107 of the Government Code. You state, and provide documentation showing, that 
you have notified River City Engineering ("River City") of the request and of its opportunity 
to submit comments to this office as to why the submitted information should not be released 

lWe note the city asked for and received clarification of the request. See Gov't Code § 552.222(b) 
(providing that if request for information is unclear, govermnental body may ask requestor to clarify the 
request); see also City a/Dallas v. Abbott, 304 S. W.3d 3 80,387 (Tex. 2010) (holding that when a govermnental 
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for public 
information, the ten-day period to request an attorney general ruling is measured from the date the request is 
clarified or narrowed). 

2We note the Act does not require a govermnental body to release information that did not exist at the 
time the request for information was received or create new information in response to a request. See Econ. 
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); 
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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to the requestor. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 
(1990) (determining that statutory predecessor to section 552.305 permits governmental body 
to rely on interested third party to raise and explain the applicability of exception to disclose 
under Act in certain circumstances). We have considered the exceptions you claim and 
reviewed the submitted information. 

We note that an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice under section 552.305( d) to submit its reasons, if any, as 
to why requested information relating to that party should be withheld from disclosure. See 
Gov't Code § 552.305(d)(2)(B). As of the date of this letter, River City has not submitted 

-------c-o-m-m-e-n---;-t-s t-'--o-'-t-11is office explaining w11y any portion on11e sulJmitted~information should'-n-o--;-t------~ 

be released to the requestor. Thus, we have no basis to conclude that the release of any 
portion of the submitted information would implicate its proprietary interests. See id. 
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (stating that business enterprise 
that claims exception for commercial or financial information under section 552.11 O(b) must 
show by specific factual evidence that release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establishprimajacie case 
that information is trade secret). Accordingly, we conclude that the city may not withhold 
any portion of the submitted information on the basis of any proprietary interest that River 
City may have in the information. 

Section 552.106 of the Government Code excepts from disclosure "[a] draft or working 
paper involved in the preparation of proposed legislation." Gov't Code § 552.106(a). 
Section 552.l06(a) ordinarily applies only to persons with a responsibility to prepare 
information aJ.1d proposals for a legislative body. See Open Records Decision No. 460 at 1 
(1987). The purpose of this exception is to encourage frank discussion on policy matters 
between the subordinates or advisors of a legislative body and the members of the legislative 
body; therefore, section 552.106 encompasses only policy judgments, recommendations, and 
proposals involved in the preparation of proposed legislation and does not except purely 
factual information from public disclosure. Id. at 2. This office has concluded that the drafts 
of municipal ordinances and resolutions which reflect policy judgments, recommendations, 
and proposals are excepted by section 552.106. Open Records Decision No. 248 (1980). 
Based upon your representations and our review of the information at issue, we conclude that 
the city may withhold the draft ordinance we have marked under section 552.106. We find, 
however, that you have failed to demonstrate how section 552.106 applies to any of the 
remaining submitted information. Accordingly, none of the remaining information may be 
withheld under this section. 

We understand you to claim the remammg submitted information is subject to 
section 552.107 of the Government Code. Section 552.107(1) protects information that 
comes within the attorney-client privilege. When asserting the attorney-client privilege, a 
governmental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the information at issue. See Open Records 
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Decision No. 676 at 6-7 (2002). First, a govermnental body must demonstrate the 
information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client govermnental body. See TEX. R. EVID. 503(b)(1). 
The privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
govermnental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in capacity other than that of attorney). Govermnental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, _ or 

---------- -------
managers. Thus, the mere fact that a communication involves an attorney for the govermnent 
does not demonstrate this element. Third, the privilege applies only to communications 
between or among clients, client representatives, lawyers, and lawyer representatives. See 
TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a governmental body must inform this office ofthe 
identities and capacities of the individuals to whom each communication at issue has been 
made. Lastly, the attorney-client privilege applies only to a confidential communication, 
id. 503(b)(1), meaning it was "not intended to be disclosed to third persons other than those 
to whom disclosure is made in furtherance of the rendition of professional legal services to_ 
the client or those reasonably necessary for the _ transmission of the communication." 
Id. 503(a)(5). Whether a communication meets this definition depends on the intent of the 
parties involved at the time the information was communicated. See Osborne v. 
Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet). Moreover, because the 
client may elect to waive the privilege at any time, a govermnental body must explain the 
confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

You state the information at issue consists of communications between the city manager and 
the city attorney that were made in connection with the rendition oflegal services to the city. 
You indicate these communications were confidential, and their confidentiality has been 
maintained. Based on your representations and our review, we find you have demonstrated 
the applicability of the attorney-client privilege to the information we have marked. 
Accordingly, the city may withhold the information we have marked under section 552.107 
of the Government Code. However, you have either failed to identify the parties to the 
remainder of the communications at issue or you have failed to demonstrate the information 
at issue consists of a communication. Accordingly, we find you have failed to demonstrate 
the applicability of the attorney-client privilege to the remaining submitted information. 
Thus, the city may npt withhold the remaining information at issue under section 552.107. 
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In summary, the city may withhold the information we have marked under sections 552.106 
and 552.107 of the Government Code. The city must release the remaining submitted 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
, to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
, determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsloiTities:pTease visit our web-Site-atnttP:77www--:Oag~taTeF.uS70peDlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at 
(877) 1673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney G~neral, toll free at (888) 672-6787. 

Sincerely, 

r?M%t)(Vi tWllatwL 
Tamara H. Holland 
Assistant Attorney General 
Open Records Division 

THHltf 

Ref: ID# 404925 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Stephen, Hanz 
River dty Engineering 
1011 West County Line Road 
New Braunfels, Texas 78130 
(w/o enclosures) 


