
January 5, 2011 

Ms. Sara Shiplet Waitt 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Senior Associate Commissioner 
Texas Department of Insurance 
Legal and Regulatory Affairs, MC 110-lA 
P.O. Box 149104 
Austin, Texas 78714-9104 

Dear Ms. Waitt: 

0R20 11-00282 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5'52 ofthe Government Code. Your request was 
assigned ID# 405014 (TDI# 109502). 

The Texas Department of Insurance (the "department") received a request for 
communications discussing changes in the Division of Worker's Compensation's process 
for denial and approval of request for designated doctor communications, and any 
information related to problems with the previous process. 1 You claim that the requested 
information i~iexcepted from disclosure under sections 552.101, 552.103, 552.107, 552.111 
and 552.147 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample ofinfOlmation.2 

Initially, we note you have marked parts ofthe submitted documents as not responsive to the 
instant reque$t. We also note that some of the submitted information, which we have 

.' 
". 

Iyou s}ate the department sought and received clarification of the request. See Gov't 
Code § 5 52.222(b) (stating that if infonnation requested is unclear to governmental body or iflarge amount of 
infonnation has been requested, governmental body may ask requestor to clarify or nalTOW request, but may 
not inquire into p:urpose for which infonnation will be used); see also City of Dallas v. Abbott, 304 S.W.3d 380, 
384 (Tex. 2010) (where govenunental body seeks clarification or narrowing of request for infonnation, ten-day 
period to request attorney general decision is measured from date request is clarified or nan-owed). 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested re~ords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those recotds contain substantially different types of information than that submitted to this office. 
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marked, was created after the date ofthe request. Thus, this infonnation is not responsive 
to the request. This decision does not address the public availability ofthe non-responsive 
infonnation, and that infonnation need not be released in response to the request. 

We note some ofthe submitted infonnation is subj ect to section 552.022 ofthe Government 
Code. Section 552.022 provides in part: 

(a) Without limiting the amount or kind of infonnation that is public 
infonnation under this chapter, the following categories ofinfonnation are 
public infonnation and not excepted from required disclosure under this 
chaptdr unless they are expressly confidential under other law: 

' . 

. ' (15) infonnation regarded as open to the public under an agency's 
l policies[.] 

Gov't Code §;552.022(a)(15). You have submitted infonnation the department has made 
available to the public that is subject to section 552.022(a)(15). Although you raise 
section 552.1-03 of the Government Code for this infonnation, this exception is a 
discretionary ~xception to disclosure that protects the governmental body's interests and may 
be waived.&e id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S. W.3d 
469, 475-76· (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decisions No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). As such, section 552.103 is not other law that makes infonnation confidential for 
the purposes, of section 552.022. Therefore, the department may not withhold the 
information subject to section 552.022(a)(15) under section 552.103. As you-raise no other 
exceptions against disclosure for the infonnation subject to section 552.022(a)(15), this 
infonnation, which we have marked, must be released. We will consider your claim under 
section 552.103 along with your remaining raised exceptions for the submitted infonnation 
not subject to.,section 552.022. 

Section 552.103 of the Government Code provides as follows: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonn;ation relating to litigation of a civil or criminal nature tb which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person?s office or employment, is or may be a party. 

" 

(c) fufonnation relating to litigation involving a governmental body or an 
officer. or employee of a governmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
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en the;date that the requester applies to. the efficer fer public infennatien fer 
acces~'te er duplicatien efthe infermatien. 

Gev't Cede § 552.103(a), (c). A gevernmental bedy has the burden efpreviding relevant 
facts and decUments to. shew the sectien 552.103(a) exception is applicable in a particular 
situatien. The test fer meeting this burden is a shewing that (1) litigatien was pending er 
reasenably articipated en the date the gevernmental bedy received the request fer 
infermatien, and (2) the infermatien at issue is related to. that litigatien. Univ. o/Tex. Law 
Sch. v. Tex. L~gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no. pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Heusten [1st Dist.] 1984, writrerd 
n.r.e.); Open Recerds Decisien No.. 551 at 4 (1990). A gevernmental bedymust meet beth 
prengs efthis test fer infermatien to. be excepted under sectien 552.103(a). 

Y eu previde tlecumentatien shewing that prier to. the department's receipt efthe request, a 
lawsuit style&lndemnity Ins. Co. of North America vs. Candida Jove, Cause No.. 10-10523, 
was filed andiis currently pending against the department in the 191 st Judicial District Ceurt 
efDallas Ceunty, Texas., We therefere agree the litigatien was pending at the time efthe 
request. Yeu:'state the pending litigatien inve1ves injury disputes regarding varieus medical 
claims ef an injured werker. Y eu assert the submitted infermatien is related to. the pending 
litigatien becq.use it invelves infermatien pertaining to. designated decters and letters ef 
clarificatien at issue in the litigatien. Based en yeur representatiens and eur review ef the 
submitted infermatien, we find the department has established the infermatien at issue 
relates to. the pending litigatien. Therefere, the department may withheld the infermatien net 
subject to. sectien 552.022 under sectien 552.103 efthe Gevernment Cede.3 

We nete enc¢: the infermatien at issue has been ebtained by all parties to. the pending 
litigatien thro.ugh discevery or etherwise, no. sectien 552.1 03( a) interest exists with respect 
to. the infermatien. See Open Recerds Decisien Nes. 349 (1982), 320 (1982). Accerdingly, 
the department may enly withheld infermatien the eppesing party to. the litigatien has net 
seen er had laccess to. under sectien 552.103 ef the Gevernment Cede. We nete the 
applicability 'Qf sectien 552.103(a) ends ence the litigatien cencludes. Atterney General 
Opinien MWf,575 (1982); Open Recerds Decisien No.. 350 (1982). 

In summary, with the exceptien efthe infermatien the department has made available to. the 
public that is ~ubject to. sectien 552.022(a)(15), the department may withheld the submitted 
infennatien l)l1der sectien 552.103 efthe Gevernment Cede. The infermatio.n subject to. 
sectien 552.022(a)(15) efthe Gevernment Cede must be released. 

This letter ruhng is limited to. the particular infermatien at issue in this request and limited 
to. the facts as presented to. us; therefere, this ruling must net be relied upen as a previeus 
determinatien-regarding any ether infermatien er any ether circumstances. 

~" 

3 As ouf!ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. ic' 
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This ruling tiiggers important deadlines regarding the rights and responsibilities of the 
governmentaLbody and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673,,6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787 . 

•.. ~ 
Assistant Attorney General 
Open Records Division 

,'. 
'. 

lM/em 

Ref: ID# 4Q5014 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

,:,. 


