
January 6,2011 

Mr. Les Moore 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Police Legal Advisor 
Irving Police Department 
305 North O'Connor Road 
Irving, Texas 75061 

Dear Mr. Moore: 

0R2011-00350 

You ask whether ce1iain infonnation is subject to required public disclosure under the 
Public Infomlation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 405065. 

The Irving Police Depaliment (the "depaliment") received a request for the persOlll1el file of 
a named officer. You state you have released some infonnation to the requestor. You claim 
the submitted information is excepted from disclosure lmder sections 552.101, 552.102, 
552.117,552.130, and 552.136 of the Govemment Code. 1 We have considered the 
exceptions you claim and reviewed the submitted infomlation. 

Section 552.101 of the Gove111ment Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses section 143.089 of the Local 
Govemment Code. We understalld the City of Irving is a civil service citYlmder chapter 143 
of the Local GovenUllent Code. Section 143.089 contemplates two different types of 
persOlll1el files: a police officer's civil service file that the civil service director is required 
to maintain, and all intemal file that the police department may maintain for its own use. 
Local Gov't Code § 143.089(a), (g). In cases in which a police department investigates a 
police officer's misconduct and takes disciplinary action against an officer, it is required by 

IWe note that although you raise section 552.1175 of the Government Code for portions of the 
submitted information, the proper exception in tins instance is section 552.117 of tile Government Code, 
because the department holds the infol111ation at issue in an employment context. 
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section 143.089(a)(2) to place all investigatory records relating to the investigation and 
disciplinary action, including background documents such as complaints, witness statements, 
and documents oflike natme from individuals who were not in a supervisory capacity, in the 
police officer's civil service file maintained under section 143.089(a).2 Abbott v. City of 
Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin2003, no pet.). All investigatory 
mateIials in a case resulting in disciplinary action are "from the employing department" when 
they are held by or in possession ofthe department because of its investigation into a police 
officer's misconduct, and the department must forward them to the civil service commission 
for placement in the civil service personnel file. Ie!. Such records are subject to release 
under the Act. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 
(1990). However, infonnation maintained in a police department's intemal file pmsuant to 
section 143.089(g) is confidential and must not be released. City of San Antonio v. Texas 
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin1993, writ denied). 

You infonn us a portion of the submitted information, which you have marked, was taken 
from the departmental persOlmel file of the named officer. You further state that tIns 
information involves an allegation of misconduct that did not result in discipline under 
chapter 143. Based upon yom representation and om review, we agree the information you 
have marked is confidential pmsuant to section 143.089(g) of the Local Govemment Code 
and must be withheld lUlder section 552.101 of the Govemment Code. 

You claim the remaining infOlTI1ation is excepted from disclosure under section 552.102 of 
the Govemment Code. Section 552.102(a) excepts from disclosme "infonnation in a 
persOlmel file, the disclosme of which would constitute a clearly lU1warranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts fl."om disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd., No. 08-0172, 201OWL4910163 
(Tex. Dec. 3, 2010) (Dec. 20, 2010, motions for reconsideration and rehearing pending). 
Having carefully reviewed the infOlTI1ation at issue, we have marked the infomlation that 
must be withheld lUlder section 552.102(a) of the Govenunent Code. The remaining 
infonnation is not excepted under section 552.1 02( a) and may not be withheld on that basis. 

We note the remaining infonnation contains W -4 forms subj ect to section 6103 ( a) oftitle 26 
of the Ulnted States Code, wInch renders tax retum infonnation confidential, and is also 
encompassed by section 552.101 of the Govenunent Code. Attomey General 
OpinionH-1274 (1978) (tax retlU11s); Open Records Decision No. 600 (1992) (W-4 fonns). 
Section 6103(b) defines the tenn "return infonnation" as a taxpayer's "identity, the nature, 
source, or amount of his income[.J" See 26 U.S.C. § 6103(b)(2)(A). Federal com is have 
construed the term "retllrn infonnation" expansively to include any infonnation gathered by 

2Chapter 143 prescribes the following types of disciplinalY actions: re111oval, suspension, de111otion, 
and unco111pensated duty. See Local Gov't Code §§ 143.051-143.055. 
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the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 
States Code. SeeMallasv. Kalak, 721 F. Supp. 748,754 (M.D.N.C. 1989), a/f'dinpart, 993 
F.2d 1111 (4th Cir. 1993). Thus, the depaliment must withhold the W-4 fonns we have 
marked pursuant to section 552.101 of the Govemment Code in conjunction with 
section 6103(a) oftitle 26 ofthe United States Code. 

Section 552.101 of the GoVel11111ent Code also encompasses section 560.003 of the 
Goven1111ent Code, which provides "[a] biometric identifier in the possession of a 
govenunental body is exempt from disclosure lUlder [the Act]." Gov't Code § 560.003; see 
id. § 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or 
record of hand or face geometry). The remaining infonnation contains fingerprints. There 
is no indication the requestor has a right of access to the fingerprints under section 560.002. 
See id. § 560.002(1)(A) (govenU11ental body may not sell, lease, or otherwise disclose 
individual's biometlic identifier to another person unless the individual consents to 
disclosure). Therefore, the department must withhold the submitted fingerprints, which we 
have marked, under section 552.101 of the Govemment Code in conjlUlction with 
section 560.003 of the Government Code. 

Section 552.101 of the Govemment Code also encompasses infonnation protected by 
cOlmnon-law privacy. Common-law privacy protects infonnation that (1) contains highly 
intimate or embarrassing facts, the publication of which would be highly objectionable to a 
reasonable person, and (2) is not oflegitimate concern to the public. See Indus. Found. v. 
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the 
applicability of cOlmnon-law privacy, both prongs of this test must be demonstrated. Id. 
at 681-82. This office has f01Uld that personal financial information not relating to a 
financial transaction between an individual and a govenllnental body is excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 600 
(1992) (finding personal financial infonnation to include designation of beneficiary of 
employee's retirement benefits and optional insurance coverage; choice of paliicular 
insurance carrier; direct deposit autholization; alld forms allowing employee to allocate 
pretax compensation to group insurance, health care, or dependent care), 545 (1990) 
(deferred compensation information, paliicipation in voluntary investment pro gram, election 
of optional insurance coverage, mortgage payments, assets, bills, alld credit hiStOly). Upon 
review, we find the infornlation we have marked is highly intimate or embarrassing alld of 
no legitimate public concern. Thus, the department must withhold the infonnation we have 
marked under section 552.101 in conjlUlction with cOlmnon-law privacy. However, none of 
the remaining infonnation is highly intimate or embarrassing alld of no legitimate public 
interest. Thus, none of the remaining infonnation maybe withheld under section 552.101 
of the Govenunent Code on the basis of cOlmnon-law privacy. 

Section 552.117(a)(2) of the Govemment Code excepts from public disclosure the home 
address, home telephone munber, and social seculity number of a peace officer, as well as 
infOlmation that reveals whether the peace officer has family members, regal'dless of whether 
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the peace officer complies with section 552.024 of the Government Code.3 Gov't Code 
§ 552.1l7(a)(2). You have redacted infOlmation under section 552.1l7(a)(2) of the 
Government Code pursuant to the previous determination issued to all govenmlental bodies 
in Open Records Decision No. 670 (2001).4 Upon review, we find the remaining infonnation 
includes additional infOlmation subject to section 552.117(a)(2) of the Government Code. 
Therefore, the department must withhold the information you have redacted, in addition to 
the infonnation we have marked, tmder section 552.117(a)(2) ofthe Government Code. 

Section 552.130 ofthe Government Code excepts fl.·om disclosure "infonnation [that] relates 
to ... a motor vehicle operator's or driver's license or pelmit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state[.]" ld. 
§ 552.130( a)(1 )-(2). ill this instance, the information you have marked tmder 
section 552.130 consists of out-of-state motor vehicle record infonnation. We note that 
section 552.130 does not apply to out-of-state motor vehicle record infonnation. Thus, the 
depariment may not withhold the out-of-state motor vehicle record infonnation you have 
marked under section 552.130 ofthe Government Code. 

Section 552.136 ofthe Govennnent Code states that "[ n ]otwithstanding any other provision 
of this chapter, a credit card, debit card, char'ge card, or access device munber that is 
collected, assembled, or maintained by or for a govennnental body is confidential." ld. 
§ 552.136(b). This office has detennined that insurance policy nUl11bers are access device 
nUl11bers for purposes of section 552.136. See id. § 552.136(a) (defining "access device"). 
Accordingly, the department must withhold the insurance policy nUl11ber we have marked 
tmder section 552.136 of the Govemment Code. 

ill summary, the depariment must withhold: (1) the infonnation you have marked under 
section 552.101 of the Govemment Code in conjunction with section 143.089(g) oftheLocal 
Govennnent Code; (2) the infonnation we have marked under section 552.102(a) of the 
Goverrnnent Code; (3) the W-4 fOlms we have marked under section 552.101 of the 
Govemment Code in conjunction with section 61 03( a) oftitle 26 ofthe United States Code; 
(4) the fingerprints we have mar'ked tmder section 552.101 of the Government Code in 
conjunction with section 560.003 of the Government Code; (5) the infOlmation we have 
marked under section 552.101 in conjtmction with connnon-Iawprivacy; (6) the information 
you have redacted, in addition to the information we have marked, under 
section 552.117(a)(2) of the Gover11111ent Code; and (7) ·the infonnation we have marked 

3"Peace officer" is defmed by article 2.12 of the Texas Code of Criminal Procedure. 

4We note the previous detemIination issued in Open Records Decision No. 670 authorizes all 
govel1llnental bodies to withhold the home addresses and telephone numbers, personal cellular telephone and 
pager nmnbers, social security numbers, and fanIily member information of peace officers tmder 
section 552.117 ( a )(2) ofthe Govermnent Code, withoutthe necessity of requesting an attomey general decision. 
See ORD 670. 
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under section 552.136 of the Government Code. The remaining infonnation must be 
released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detelmination regarding any other infOlmation or any other circumstances. 

TIns mling triggers important deadlines regarding the rights and responsibilities of the 
govermnental body and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govennnent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Admi1nstrator ofthe Office of 
the Attomey General, toll :fi.·ee, at (888) 672-6787. 

Sincerely, 

J emnfer Burnett 
Assistant Attomey General 
Open Records Division 

JB/dls 

Ref: ID# 405065 

Enc. Submitted documents 

c: Requestor 
(w/o enc1osmes) 


