
Pebrualy 28,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Rebecca Merrill 
Assistant General COlmse1 
Teacher Retirement System of Texas 
1000 Red River Street 
Austin, Texas 787D1 

Dear Ms. Merrill: 

0R2011-00881A 

This office issued Open Records Letter No. 2011..:00881 (20.i1)onJanuary 19, 2011. In that 
ruling we determined, among other things, that a1th~)Ugh Pathway Capital Management 
("Pathway") had submitted comments to this office explaining why its requested information 
should not be released, the Teacher Retirement System of Texas (the "system") failed to 
submit the information at issue to this office for review. Thus, we had no basis to withhold 
Pathway's information, and ordered its release. The system has now submitted Pathway's 
infonnation to this office and is asking this office to reconsider Open Records Letter 
No. 2011-00881. We have considered the system's request, and will reconsider the 
previously issued ruling. Consequently, this decision serves as the con·ect ruling and is a 
substitute for the decision issued on JanualY 19, 2011. See generally Gov't Code § 552.011 
(providing that Office of Attorney General may issue decision to maintain uniformity in 
application, operation, and interpretation of Public Information Act). 

You ask whether certain infonnation is subject to required public disclosure under the 
Public hlfonnation Act (the "Act"), chapter 552 of the Government Code. This ruling was 
assigned ID# 415406. 

The Teacher Retirement System of Texas (the "system") received a request for four 
categories of information pertaining to the system's pension and defined contribution plallS.1 

You state the system has no information responsive to the portions of the request peliaining 
to a defined contribution plall or to the Investment Committee after it was fonnally dissolved 

IWe note the system sought and received clarification of the infolUlation requ~sted. See Gov't Code 
§ 552.222 (if request for information is unclear, gover11l11ental body may ask requestor to clarify request). 
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on May 25, 2000.2 You infonn us you will redact home telephone numbers, home addresses, 
social security numbers, and family member infonnation subject to section 552.117 of the 
Government Code under section 552.024 of the Government Code.3 You state you will 
redact infonnation under sections 552.136 and 552.137 of the Government Code pursuant 
to Open Records Decision No. 684 (2009).4 You also state you will redact syE;tem participant 
records under section 825.507 of the Government Code.s You state you will make some 
infonnation available to the requestor. G You claim some of the submitted infonnation is 
excepted from disclosure llllder sections 552.107, 552.111, and 552.143 ofthe Govenunent 
Code. You also state release of some of this infonnation may implicate the proprietary 
interests of interested third pruiies. 7 Accordingly, you have notified these third parties ofthe 
request and of their right to submit arguments to-this office as to why their information 
should not be released. See Gov't Code § 552.305(d) (pennitting interested third party to 
submit to attorney general reasons why requested infonnation should not be released); Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted 
governmental body to rely on interested third party to raise and explain applicability of 
exception to disclosure under celiain circumstances). We have received COlmnents from 

2The Act does not require a goverlllnental body to release information that did not exist when it 
received a request or create responsive infonnation. See Econ. Opportunities Dev. CO/po v. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992),555 at 1 (1990),452 at 3 (1986),362 at 2 (1983). 

3 See Gov't Code § 552.024( c )(2) (if employee or official or fonner employee or official chooses not 
to allow public access to his or her personal infonnation, the governmental body may redact the infonnation 
without the necessity of requesting a decision from this office). 

4We note Open Records Decision No. 684 was issued as a previous determination to all govenm1ental 
bodies authorizing them to withhold ten categories of information, including bank account and routing numbers 
under section 552.136 of the Gover11l11ent Code and an e-mail address of a member of the public lmder 
section 552.13 7 of the Gove111ment Code, without the necessity of requesting an att0111ey general decision. 

5We understand tllis infOlmation is being redacted pursuant to the previous dete111llnation issued to the 
system in Open Records Letter No. 2001-4873 (2001). See Gov't Code § 552.30 1( a); Open Records Decision 
No. 673 at 7-8 (2001). 

6The system acknowledges that some of the submitted infOlmation is subject to section 552.0225 of 
the Govenunent Code. You have llighlighted this information, wllich the system does not seek to withhold 
lmder the Act. We note that the exceptions to disclosure f01111d in the Act do not apply to infonnation that is 
made public by section 552.0225. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). 

7The third parties notified pursuant to section 552.305 are the following: Property & Portfolio 
Research; Tremont Partners, Inc.; Wellington Management; Hester Capital Management, LLC; Emlis Knupp; 
Pathway; GS Vintage Fund L.P.; State Street Global Advisors ("State Street"); Gabriel Roeder Smith & Co.; 
Watson Wyatt Worldwide; AON Corp.; Lorna; Buck Consultants; Northe111 Tmst Co.; Wolcott & Assoc., Inc.; 
and Texas Growth Fund. 
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Pathway. We have considered the claimed exceptions and reviewed the submitted 
representative sample of information. 8 

We note that an interested third party is allowed ten business days after the date of its receipt 
of the govemmental body's notice to submit its reasons, if any, as to why inf011l1ation 
relating to that party should not be released.9 See Gov't Code § 552.305( d)(2)(B). As ofthe 
date of this decision, we have not received correspondence £i'om any of the third pmiies 
except Pathway. Thus, none ofthe remaining third parties have demonstrated that they have 
a protected proprietary interest in any of the submitted information. See id. § 552.11 O( a )-(b ); 
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or 

, " financial infonnation, party must show by specific- factual evidence, not conclusory- or 
generalized allegations, that release of requested information would cause that party 
substantial competitive hann), 552 at 5 (1990) (party must establishprimajacie case that 
information is trade secret), 542 at 3 (1990). Accordingly, the system may not withhold the 
submitted infonnation on the basis of any proprietary interests the remaining third parties 
may have in the infonnation. 

You assert some of the submitted information· is excepted from disclosure under 
section 552.143 of the Gove11lment Code. Section 552.143 provides in part the following: '. 

(a) All information prepared or provided by a private investment fund and 
held by a governmental body that is not listed in Section 552.0225(b) is 
confidential and excepted from the requirements of Section 552.021. 

(b) Unless the information has been publicly released, pre-investment and 
post-investment diligence infonnation, including reviews and analyses, 
prepared or maintained by a governmental body or a private investment fund 
is confidential and excepted from the requirements of Section 552.021, 
except to the extent it is subject to disclosure tmder Subsection (c). 

Gov't Code § 552.143 (a), (b). You state some of the submitted infOlmation consists of 
infonnation held by the system that was prepared and provided by private investment funds. 
You infonn us that the information you seek to withhold is not subject to 
section 552.0225(b). See id.§ 552.0225(b) (listing categories of infonnation held by 
governmental body relating to its investments that are public and not excepted from 
disclosure tmder the Act). Based on your representations and our review, we agree the 

8We assmne thatthe "representative sample" of records submitted to tllls office is hl1lyrepresentative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). TIllS open 
records letter does not reach, and tllerefore does not authorize ilie withholding of, any other requested records 
to tlle extent that those records contain substantially different types of information fuan that subnlitted to tllls 
office. 

9you inform us tllat State Street has no objection to release of its information, subnlitted in 
Exlllbit 2.17. 
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system must withhold the infonnation you have marked under section 552.143 ( a) . You also 
state portions ofthe remaining infonnation consist of pre- and post-investment due diligence 
infonnation about the system's investments and proposed investment opportunities. You 
infonn us that the infonnation at issue has not been released to the public. Based on yom 
representations and om review of the infonnation at issue, we agree that the system must 
withhold the infOlmation you have marked in the remaining records under section 5 52.143(b) 
of the Govemment Code. 10 

You seek to withhold Exhibit 2.2 tmder section 552.107 of the Government Code. 
Section 552.107 (1) protects infonnation coming within the attorney-client privilege. When 

-- asserting the attorney-client privilege,-a governmental body has the bmdenofprovidingthe 
necessary facts to demonstrate the elements of the privilege in order to withhold the 
infonnation at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental 
body must demonstrate that the infonnation constitutes or documents a communication. Id. 
at 7. Second, the cOlmnunication must have been made "for the purpose of facilitating the 
rendition of professional legal services" to the client governmental body. TEX. R. 
EVID. 503(b )(1). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex .. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX. R. EVID. 503 (b)(1)(A)-(E). Thus, a 
governmental body must infonn this office ofthe identities and capacities ofthe individuals 
to whom each cOlmnunication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confidential communication, id. 503(b )(1), meaning it was "not intended 
to be disclosed to third persons other than those to whom disclosure is made in furtherance . 
of the rendition of professional legal services to the client or those reasonably necessary for 
the transmission of the commtmication." Id. 503(a)(5). 

Whether a cOlmnunication meets tIns defilntion depends on the intent ofthe parties involved 
at the time the infonnation was cOlmnunicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a govennnental body must explain that the confidentiality of a 
connnunication has been maintained. Section 552.107(1) generally excepts an entire 
cOlmnunication that is demonstrated to be protected by the attorney-client privilege unless 

10 As our ruling is dispositive, we need not address the remaining arguments against disclosure for this 
information. 



Ms. Rebecca Men-ill - Page 5 

otherwise waived by the govemmental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state that the information in Exhibit 2.2 constitutes communications between system 
attomeys and system staff and board members. You explain these commlmications were 
made in fmiherance of the rendition of legal services to the system, and you infonn tIns 
office that these cOlllimmications have remained confidential. Based on your representations 
and our review, we agree that the information at issue constitutes privileged attomey-client 
cOlllinunications. Accordingly, the system may withhold the information in Exhibit 2.2 
under section 552.107 of the Govemment Code. 

Next, we address your argument under section 552.111 for portions of the remaining 
information. Section 552.111 excepts from disclosure "an interagency or intra-agency 
memorandmn or letter that would not be available by law to a patiy in litigation with the 
agency." Gov't Code § 552.111. This, exception encompasses the deliberative process 
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111 
is to protect advice, opinion, and recommendation in the decisional process atld to encourage 
open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined 
section 552.111 excepts from disclosure only those intemal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the govemmental body. See ORD 615 at 5. A govemmental body's policymaking 
functions do not encompass routine intemal administrative or persOlmel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
cOl11lmmications that did not involve policymaking). A govemmental body's policymaking 
Dmctions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.111 does not protect facts and written observations offacts atld events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. 
v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. 
But if factual information is so inextricably inteliwined with material involving advice, 
opinion, or reconmlendation as to malce severance ofthe factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 
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This office has also concluded a preliminary draft of a document that is intended for public 
release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to be 
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Section 552.111 protects factual infonnation in the 
draft that also will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.111 encompasses the entire contents, including comments, lmderlining, 
deletions, and proofreading marks, of a preliminary draft of a policyrnaking document that 
will be released to the public in its final form. See id. at 2 . 

.. You state the remaining information you have marked consists of the advice; opinion, and 
recommendations of system staff and board members pertaining to specified policyrnaking 
matters. Upon review, we determine that the system may withhold the information you have 
marked in Exhibits 2.4 and 2.8 under section 552.111 ofthe Government Code. Although 
you also assert that Exhibit 2.3 contains a staff memorandum that the system seeks to 
withhold under section 552.111, we note that Exhibit 2.3 does not contain such a 
memorandum. Therefore, none of the information in Exhibit 2.3 may be withheld under 
section 552.111. 

Pathway claims some of its information is excepted from disclosure under section 552.101 
of the Government Code, which excepts from disclosure "infonnation considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. In this instance, Pathway does not present any arguments against disclosure under 
that section nor has the company directed our attention to any law under which any of its 
infonnation is considered to be confidential for the purposes of section 552.101. See Open 
Records Decision Nos. 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutory 
confidentiality), 611 at 1 (1992) (common-law privacy). In addition, this office has 
concluded section 552.101 does not encompass other exceptions found in the Act. See Open 
Records Decision Nos. 676 at 1-2 (2000), 575 at 2 (1990). Accordingly, none of the 
company's infonnation maybe withheld under section 552.101 of the Government Code. 

Pathway also asserts that pOliions ofthe company's infonnation are excepted fi'om disclosure 
under section 552.110(b) of the Govemment Code, which excepts fi'om disclosure 
"[ c Jommercial or financial information for which it is demonstrated based on specific factual 
evidenc.e that disclosure would cause substantial competitive harm to the person from whom 
the infonnation was obtained." Gov't Code § 552.110(b). Section 552.110(b) requires a 
specific factual or evidentiary showing, not conclusory or generalized allegations, that 
substantial competitive injury would likely result from release ofthe requested infonnation. 
See Open Records Decision No. 661 at 5-6 (1999) (business enterprise must show by specific 
factual evidence that release ofinfonnation would cause it substantial competitive hann). 

Upon review, we find Pathway has made only conclusOlY allegations that release of the 
information at issue would result in substantial damage to its competitive position and has 
provided no specific factual or evidentiary showing to support such allegations. See 
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ORD 661 at 5-6; see also Open Records Decision No. 319 at 3 (1982). Therefore, we 
detennine none of Pathway's infonnation is excepted from disclosure under 
section 552.11 O(b). 

Finally, we note that some of the remaining infonnation at issue may be protected by 
copyright. A custodian of public records must comply with the copyright law and is not 
required to ftU11ish copies of records that are copyrighted. Open Records Decision No. 180 
at 3 (1977). A govel11mental body must allow inspection of copyrighted materials unless an 
exception applies to the infonnation. Id.; see Open Records Decision No. 109 (1975). Ifa 
member of the public wishes to make copies of copyrighted materials, the person must do 
so unassisted by the govel11111ental body. In making copies, the member of the public 
assumes the duty of compliance with the copyright law and the risk of a copyright 
infringement suit. 

In summary, the system must withhold the infonnation you have marked lmder 
section 552.143(a) and (b) of the Govel11111ent Code. The system may withhold the 
infonnation in Exhibit 2.2 under section 552.107 ofthe Govel11ment Code. The system also 
may withhold the infonnation you have marked in Exhibits 2.4 and 2.8 under 
section 552.111 of the Government Code. The remaining submitted infonnation must be 
released to the requestor, but any infonnation that is protected by copyright may only be 
released in accordance with copyright law. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11111ental body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Govennnent Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

~-1~ 
Cindy Nettles 
Assistant Attorney General 
Open Records Division 

CN/dls 
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Ref: ID# 415406 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Susan Hudson-Wilson 
Property & Portfolio Research 
33 Arch Street, 33rd Floor 
Boston, Massachusetts 02110 
(w/o enclosures) 

Mr. Bany Colvin 
Tremont Partners, hlC. 

Suite C-206 
555 Theodore Fremd Avenue 
Rye, New York 10580 
(w/o enclosures) 

Mr. Steve Cumings 
Ennis Knupp 
Suite 1600 
10 South Riverside Plaza 
Chicago, Illinois 60606 
(w/o enclosures) 

Mr. Vincent DeBaggis 
State Street Bank and Trust Co. 
For State Street Global Advisors 
One Lincoln Street 
Boston, Massachusetts 02111 
(w/o enclosures) 

Mr. Bruce Slocum 
AONCorp. 
8th Floor 
200 East Randolph Street 
Chicago, Illinois 60601 
(w/o enclosures) 

Ms. Camille Pedigo 
Assistant General COlllsel 
Pathway Capital Management, LLC 
·2211 Michelson Drive, Ninth Floor 
Irvine, California 92612 
(w/o enclosures) 

Mr. Peny Traquina 
Wellington Management 
75 State Street 
Boston, Massachusetts 02109 
(w/o enclosures) 

Mr. Craig Hester 
Hester Capital Management, LLC 
Suite 350 
1301 South Mopac Expressway 
Austin, Texas 78746 
(w/o enclosures) 

Mr. Jolm DePalo 
Goldman Sachs Asset Management 
For GS Vintage FlU1d, LP 
200 West Street, 37th Floor 

. New York, New York 10282 
(w/o enclosures) 

Mr. Jim Kozlowski 
Texas Growth Fund 
Suite 2900 
111 Congress Avenue 
Austin, Texas 78701 
(w/o enclosures) 
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Mr. Robert Kerzner 
Lorna 
Suite 600 
2300 Windy Ridge Parkway 
Atlanta, Georgia 30339-8443 
(w/o enclosures) 

Mr. Richard MacKesey 
Buck Consultants 
14911 Quonun Drive, Suite 200 
Dallas, Texas 75254 
(w/o enclosures) 

Mr. Brian P. Nadeau 
N Olihern Tmst Company 
580 California Street, Suite 1800 
San Francisco, California 94101 
(w/o enclosures). 

Mr. Joseph P. Newton 
Gabriel Roeder Smith & Company 
Suite 870 
5606 North MacArthur Boulevard 

. Irving, Texas 75038 
(w/o enclosures) 

Mr. Joseph P. Newton 
Gabriel Roeder Smith & Company 
For Watson Wyatt Worldwide 
Suite 870 
5606 North MacArthur Boulevard 
Irving, Texas 75038 
(w/o enclosures) 

Ms. Marie Pollock 
Wolcott & Associates, mc. 
12120 State Line Road #297 
Leawood, Kansas 66209 
(w/o enclosures) 


