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Janumy 21,2011 

Mr. Brian S. Nelson 
General Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Lone Star CoHege System 
5000 Research Forest Drive 
The Woodlands, Texas 77381-4356 

Dear Mr. Nelson: 

0R2011-01070 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 406581 (LCSC File No. PR11-1025-00023). 

The Lone Star College System (the "system") received a request for the race, age, and 
gender, law ~nforcement experience prior to hire, hourly pay on date of hire and present 
hourly pay, sCllary pay on date of hire and present salary, police academy attended, Texas 
Commission on Law Enforcement Officer Standards and Education license designator, and 
education lev:~l at date of hire for each and every full-time and part-time police officer and 
security offic~r of the system's police department. You state the system does not maintain 
information relating to officer license designators. 1 You claim that the submitted information 
is excepted from disclosure under sections 552.103 and 552.117 of the Government Code. 
We have con§idered the exceptions you claim and reviewed the submitted representative 
sample of infqrmation.2 

IThe Act does not require a governmental body to release information that did not exist when a request 
for information \vas received or to prepare new information in response to a request. See Eeon. Opportunities 
Dev. Corp. v. Blistamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 

2We as~ume that the representative sample of records submitted to tlris office is tlUly representative 
of the requested"records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open 
records letter do~s not reach and, therefore, does not autllorize the withholding of any other requested records 
to the extent that,those records contain substantially different types of information tllan that subnritted to this 
office.\; 
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Initially, we note some of the infonnation in Exhibit 2 is subject to section 552.022 of the 
Govenunent Code. TIns section provides, in pertinent part: 

(a) [T]he following categories of infonnation are public infonnation and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(2) the name, sex, ethnicity, salary, title, and dates of employment of each 
employee and officer of a govenunental body[.] 

Gov't Code §/552.022(a)(2). The infonnation we have marked in Exhibit 2 consists ofthe 
gender, race,salaries, and hire dates of system police officers. This infonnation is subject 
to section 552.022(a)(2) of the Govemment Code, and must be released lU1less it is 
confidential v.nder other law. You argue this infonnation is excepted from disclosure by 
section 552.103 ofthe Govenunent Code. Section 552.103 is a discretionary exception to 
disclosure that protects a govennnental body's interests and may be waived. See Dallas Area 
Rapid Transi~v. Dallas Morning News, 4 S.W.3d469, 475-76 (Tex. App.-Dallas 1999, no 
pet.) (governplental body may waive Gov't Code § 552.103); Open Records Decision 
Nos. 665 at 2n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary exceptions). As such, section 552.103 is not other law that makes infonnation 
expressly confIdential for the purposes of section 552.022(a)(2). Therefore, none of the 
infonnation encompassed by section 552.022(a)(2) may be withheld under section 552.103. 
As you raise IjO further exceptions to the disclosure of the infonnation we have marked in 
Exhibit 2, it rp.ust be released. 

We now tum,~to your argument under section 552.103 of the Govenunent Code for the 
remaining inf()nnation. Section 552.103 provides as follows: 

(a) Inf.onnation is excepted from [required public disclosure] if it is 
inform;ation relating to litigation of a civil or criminal nature to which the 
state qr a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
perso~~s office or employment, is or may be a party. 

( c) In~onnation relating to litigation involving a govenunental body or an 
office1: or employee of a govenunental body is excepted from disclosure 
under$ubsection (a) only ifthe litigation is pending or reasonably anticipated 
on the. date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 
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Gov't Code §.552.103(a), (c). The governmental body claiming this exception bears the 
burden of providing relevant facts and documents to demonstrate the applicability of the 
exception. 'TJ1e test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information,. and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. regal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open~ecordsDecisionNo. 551 at4 (1990). The govenunental body must meet both 
prongs of this test for information to be excepted llllder section 552.103(a). 

The question': of whether litigation is reasonably anticipated must be determined on a 
case-by-case 'basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is re'asonably anticipated, the govenunental body must furnish concrete evidence 
that litigation; involving a specific matter is realistically contemplated and is more than mere 
conjecture. ld. This office has stated that a pending complaint with the Equal Employment 
Opportunity Gommission (the "EEOC") indicates litigation is reasonably anticipated. Open 
Records Deci.sion Nos. 386 at 2 (1983), 336 at 1 (1982). 

You state tha(prior to the system's receipt of this request, the system received notice from 
the EEOC thafthe requestor had filed a complaint against the system alleging discrimination 
by another police officer in violation of Title VII of the Civil Rights Act of 1964. You state 
that the EEOG investigation is still ongoing. Based on your representations and our review, 
we conclude the system reasonably anticipated litigation on the date it received the instant 
request. Further, you state the submitted requested information is directly related to the 
requestor's EEOC complaint. Accordingly, we conclude the system may withhold the 
remaining information under section 552.103 ofthe Government Code.3 

We note that the purpose of section 552.103 is to enable a governmental body to protect its 
position in liti'gation by forcing parties seeking information relating to that litigation to obtain 
it through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990). 
Therefore, if ~~e opposing party has seen or had access to information relating to anticipated 
litigation through discovery or otherwise, there is no interest in withholding such-information 
from public d~sclosure under section 552.103. See Open Records Decision Nos. 349 (1982), 
320 (1982).}Ne also note that the applicability of section 552.103 ends once the related 
litigation con~ludes or is no longer reasonably anticipated. See Attorney General Opinion 
MW-575 (19~2); Open Records Decision No. 350 (1982). 

In summary, ;Jhe system must release the information in Exhibit 2 that is subject to 
section 552.072(a)(2) of the Government Code, which we have marked. The system may 
withhold the :r~maining information under section 552.103 of the Government Code. 

3 As ou/iuling is dispositive, we need not address your remaining argument against disclosure of this 
information. ;''' . 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatio~ regarding any other information or any other circmnstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
information ullder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney (Jeneral, toll free at (888) 672-6787. 

Sincerely, "', 

~1I);d1/ 
Kate HartfiJ ~ 
Assistant AttQrney General 
Open Records Division 

".: 
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KH/em t, 

Ref: ID#406581 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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