
January 27,2011 

Ms. Denise Young 
Staff Attomey 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Capital Metro Transportation Authority 
2910 East 5th 'Street 
Austin, Texas 78702 

Dear Ms. Young: 

0R2011-01460 

You ask whether certain information is subject to required public disclosure under the 
Public Infomi:ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 407222. 

Capital Metropolitan Transportation Authority (the "authority") received a request for 
information "compiled as a result of [a named individual's] investigation" of a specified 
complaint fil~d with the authority regarding misuse of the authority's "[Equal Employment 
Opportunity] policy and program" and information "compiled as a result of [the authority's] 
investigation into the Code of Conduct violation" for a specified charge against an authority 
officer. You: state the authority will release some of the requested infonnation to the 
requestor. You claim that the submitted information is excepted from disclosure under 
sections 552.10 1 and 552.107 ofthe Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we note the submitted infonnation is subject to section 552.022 ofthe Govemment 
Code, which provides in pertinent part: 

(a) [T]he following categories of infonnation are public information and not 
excepted from required disclosure under tIns chapter unless they are expressly 
confidential tmder other law: 

~" 
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(1) a completed report, audit, evaluation, or investigation made of, 
'for, or by a govenllnental body, except as provided by 

Section 552.108[.] 

- -----------

Gov't Code <§ 552.022(a)(1). The submitted infonnation consists of a completed 
investigation rhat falls within the purview of section 552.022( a)(I). The authority may only 
withhold the infonnation subject to section 552.022(a)(1) ifit is excepted from disclosure 
under section,552.1 08 ofthe Govenllnent Code or is expressly made confidentialtmder other 
law. See id. ~:A1though you raise section 552.107 of the Govemment Code, this section is 
discretionary-in nature and, thus, may be waived. See Open Records Decision Nos. 676 
at 10-11 (2002) (attorney-client privilege under section 552.107(1) maybe waived), 665 at2 
n.5 (2000) (discretionary exceptions generally). As such, section 552.1 07 does not constitute 
other law thafinakes infonnation expressly confidential for the purposes of section 552.022. 
Therefore, the authority may not withhold the submitted infonnation under section 552.107. 
However, the'Texas Supreme Court has held "[t]he Texas Rules of Civil Procedure and 
Texas Rules of Evidence are 'other law' within the meaning of section 552.022." In re City 
o/Georgetown, 53 S.W.3d 328,336 (Tex. 2001). We will therefore consider your assertion 
of the attom~y-client privilege under Texas Rule of Evidence 503. You also raise 
section 552.1b1 of the Govemment Code, and we note the documents contain infonnation 
subject to section 552.130. 1 Both of these sections constitute "other law" that makes 
infonnation c~nfidential for the purposes of section 552.022. Therefore, we will also address 
sections 552.101 and 552.130. 

Section 552. WI excepts from disclosure "infonnation considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses the common-law right of privacy, which protects infonnation 
if it (1) contains highly intimate or embarrassing facts, the pUblication of which would be 
highly obj ectiQnable to a reasonable person, and (2) is not oflegitimate concem to the public. 
Indus. Founcl. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Jd. at 681-82. 

In Morales v. Bllen, 840 S.W.2d 519,524-25 (Tex. App.-EI Paso 1992, writ denied), the 
court address:ed the applicability of the common-law privacy doctrine to files of an 
investigation ,of allegations of sexual harassment in an employment context. You assert 
some of the ill,fonnation in Exhibit B is protected under Ellen. We note, however, Exhibit 
B pertains to lim investigation into race and hostile working enviromnent harassment, not 
sexual harassment. Therefore, the privacy concems expressed in Ellen do not apply to 
Exhibit B. ;,' 

'The Office of the Attorney General will raise a mandatory exceptimi. on behalf of a governmental 
body, but ordina.rily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (198.7). 

! 
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Furthennore/this office has found infonnation pertaining to the work conduct and job 
perfonnance of public employe.es is subject to a legitimate public interest and is, therefore, 
generally not protected from disclosure under common-law privacy. See Open Records 
Decision Nos. 405 at 2-3 (1983) (public has interest in manner in which public employee 
perfonns job)~ 329 at 2 (1982) (infonnation relating to complaints against public employees 
and disciplin~ resulting therefrom is not protected tmder fonner section 552.101), 208 at 2 
(1978) (infortnation relating to complaint against public employee and disposition of the 
complaint is hot protected under common-law right of privacy); see also 423 at 2 (1984) 
(scope of public employee privacy is nan-ow). The infonnation in Exhibit B is part of the 
authority's investigation into the work practices of its employees. Accordingly, the public 
has a legitimate interest in this infonnation, and none of the infonnation in Exhibit B may 
be withheld under common-law privacy. 

. . 
You claim the·infonnation in Exhibit C is subj ect to the attomey-client privilege. Texas Rule 
of Evidence 503 enacts the attomey-client privilege. Rule 503(b)(1) provides as follows: 

A clie:p.t has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

, (A) between the client or a representative of the client and 
,,: the client's lawyer or a representative of the lawyer; 

:: (B) between the lawyer and the lawyer's representative; 

:" (C) by the client or a representative of the client, or the 
:: client's lawyer or a representative of the lawyer, to a lawyer 

.' or a representative of a lawyer representing another party in 
a pending action and conceming a matter of common interest 

i therein; 

:i (D) between representatives of the client or between the 
I client and a representative of the client; or 

'.' (E) among lawyers and their representatives representing the 
: same client.. 

TEX. R. EVID.'503 (b )(1). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
of professional legal services to the client or those reasonably neceSSalY for the transmission 
of the connnullication. Id. 503(a)(5). 
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When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the infonnation at issue. See ORD 676 at 6-7. Thus, in order to withhold attorney
client privileged infonnation from disclosure under Rule 503, a governmental bodymust: (1) 
show that the document is a communication transmitted between privileged parties or reveals 
a confidential communication; (2) identify the parties involved in the communication; and 
(3) show that the communication is confidential by explaining that it was not intended to be 
disclosed to t11ird persons and that it was made in furtherance ofthe rendition of professional 
legal services to the client. Id. Upon a demonstration of all three factors, the entire 
communication is confidential under Rule 503, provided the client has not waived the 
privilege or the document does not fall within the purview ofthe exceptions to the privilege 
enumerated in Rule 503(d). Huie v. DeShazo, 922 S.W.2d 920,923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein); In re Valero Energy 
Corp., 973 S.W.2d 453, 457 (Tex. App.-Houston [14th Dist.] 1998, no pet.) (privilege 
extends to entire communication, including factual infonnation). 

You state the infonnation in Exhibit C constitutes e-mail communications amongst authority 
employees arid representatives, authority in-house legal counsel, and an outside attorney 
representing the authority that were made for the purpose of providing legal services to the 
authority. You stat~ the communications were intended to be confidential and have remained 
confidentiaL Based on your representations and our review, we find the authority may 
withhold Exhibit C under Texas Rule of Evidence 503. 

Section 552.130 provides infonnation relating to a motor vehicle operator's license, driver's 
license, motOl;.vehicle title, or registration issued by a Texas agency is excepted from public 
release. Gov'J Code § 552. 130(a)(1), (2). Upon review, we find portions ofthe remaining 
infonnation constitute Texas motor yehicle record infomiation. Thus, tp.e authority must 
withhold the Texas driver's license infonnation we have marked lmder section 552.130 of 
the Government Code.2 

ill summary: (1) the authority may withhold Exhibit C under Texas Rule of Evidence 503; 
and (2) the authority must withhold the Texas motor vehicle record infonnation we have 
marked under:section 552.130 of the Government Code. The remaining infonnation must 
be released. .i 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts aSipresented to us; therefore, this ruling must not be relied upon as a previous 
detenninationregarding any other infonnation or any other circumstances. 

2We not~ tIllS office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bo!iies authorizing them to withhold ten categories of information, including Texas driver's 
license numbers ~der section 552.130 of the Government Code, without the necessity of requesting an attorney 
general decision.!, 

-.:\;: 
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This ruling ti-iggers important deadlines regarding the rights and responsibilities of the 
govenunentalbody and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit ourwebsite at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Govel11lnent Hotline, toll free, at 
(877) 673-68'39. Questions concerning the allowable charges for providing public 
infonnation un.der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

cY~&M 
Lindsay E. Hale 
Assistant Attorney General 
Open Records Division 

LEH/em , 
,., 

Ref: ID# 407222 
.:": 

Ene. Subm~tted documents 

c: Requestor 
(w/o enclosures) 

f:'· 

:,'j 


