
January 31,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Mark G. Mann 
Assistant City. Attorney 
City of Garland 
P.O. Box 469002 

'I 

Garland, Texas 75046-9002 
i 

Dear Mr. Mann: 

0R2011-01598 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 407604 (GCA 10-0886). 

The Garland Police Department (the "department") received a request for records pertaining 
to a named individual from July 2004 through January 2007 and a report regarding an 
incident which occurred on December 24, 2006. You state the department has released some 
information to the requestor with redactions under section 552.130 ofthe Government Code 
pursuant to Open Records Decision No. 684 (2009).1 You claim the submitted information 
is excepted from disclosure under sections 552.101 and 552.119 of the Government Code. 
We have considered the exceptions you claim and reviewed the submitted information, part 
of which is a representative sample.2 

'b 
)1 

.& 
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10pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold ten categories of information, including Texas driver's license and license plate numbers under 
section 552.130 of the Government Code, without the necessity of requesting an attorney general decision. 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of; any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Section 552.1EH of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov~t 
Code § 552.101. This exception encompasses the doctrine of common-law privacy, which 
protects information if it (1) contains highly intimate or embarrassing facts, the publication 
of which would.be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 
(Tex. 1976). This office has found a compilation of an individual's criminal history is highly 
embarrassing information, the publication of which would be highly objectionable to a 
reasonable person. Cf us. Dep't of Justice v. Reporters Comm. for Freedom of the 
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of 
individual's criminal history by recognizing distinction between public records found in 
courthouse files and local police stations and compiled summary of criminal history 
information). Moreover, we find a compilation of a private citizen's criminal history is 
generally not of legitimate concern to the public. The present request, in part, requires the 
department to compile unspecified law enforcement records concerning the named individual 
and thus implicates this individual's right to privacy. Therefore, to the extent the department 
maintains law enforcement records depicting the named individual as a suspect, arrestee, or 
criminal defen9.ant, the department must withhold such information under section 552.1 ° 1 
in conjunction,with common-law privacy. 

! 

We note the requestor seeks information pertaining to a specified case. This information is 
not part of a criminal history compilation. Thus, we will address your arguments with regard. 
to this information. 

Section 552.101 of the Government Code also encompasses constitutional privacy. 
Constitutional privacy consists of two interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. See Open Records Decision No. 455 at 4 (1987). The first 
type protects an individual's autonomy within "zones of privacy," which include matters 
related to marriage, procreation, contraception, family relationships, and child rearing and 
education. Id The second type of constitutional privacy requires a balancing between the 
individual's privacy interests and the public's need to know information of public concern. 
Id The information must concern the "most intimate aspects of human affairs." Id at 5 
(citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). 

Federal courtS have recognized individuals have a constitutional right to privacy in their 
unclothed bodies. Quoting the United States Court of Appeals for the Ninth Circuit, which 
concluded, "[ ~)e cannot conceive of a more basic subj ect of privacy than the naked body[,]" 
the United States Court of Appeals for the Second Circuit has found "there is a right to 
privacy'in one's unclothed or partially unclothed body, regardless [of] whether that right is 
established through the auspices of the Fourth Amendment or the Fourteenth Amendment." 
Poe v. Leonard, 282 F.3d 123, 138-39 (2d Cir. 2002) (quoting Yorkv. Story, 324 F.2d 450, 
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455 (9th Cir. 1963). Upon review, we find the department must withhold the photographs we 
have marked under section 552.101 in conjunction with constitutional privacy. ' 

As noted above, section 552.101 of the Government Code also encompasses the doctrine of 
common-law privacy. Common-law privacy protects information that (1) contains highly 
intimate or embarrassing facts, the publication of which would be highly objectionable to a 
reasonable person, and (2) is not of legitimate concern to the public. Indus. Found, 540 
S.W.2d at 685. Common-law privacy also includes the type of information considered 

'\i 

intimate or embarrassing by the Texas Supreme Court in Industrial Foundation, including 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Indus. Found, 540 S.W.2d at 683. You seek to withhold the 
remaining photographs under section 552.101 ofthe Government Code in conjunction with 
common-law privacy. Upon review of the photographs at issue, we find none of the 
remaining photographs are highly intimate or embarrassing and of no legitimate public 
interest. Accordingly, the department may not withhold any of the remaining information 
at issue under section 552.101 of the Government Code in conjunction with common-law 
pnvacy. 

Section 552.119 of the Government Code provides as follows: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, 
Code of Criminal Procedure, the release of which would endanger the life or 
physical safety of the officer, is excepted from [required public disclosure] 
unless: 

HI) the officer is under indictment or charged with an offense by 
:i information; 

, (2) the officer is a party in a civil service hearing or a case in 
arbitration; or 

(3) the photograph is introduced as evidence in ajudicial proceeding. 

(b) A photograph exempt from disclosure under Subsection (a) may be made 
public only if the peace officer gives written consent to the disclosure. 

Gov't Code § 552.119. By its terms, section 552.119 only applies to photographs oflicensed 
peace officers as defined by article 2.12. Id § 552. 119(a). Under section 552.119, a 
governmental body must demonstrate release of the photograph would endanger the life or 
physical safety of a peace officer. Upon review, we find you have failed to demonstrate 
release ofthe remaining photographs would endanger the officers' lives or physical safety. 
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Accordingly, the department may not withhold the remaining photographs at issue under 
section 552.119. 

In summary, to the extent the department maintains law enforcement records depicting the 
named individual as a suspect, arrestee, or criminal defendant, the department must withhold 
any such information under section 552.101 of the Government Code in conjunction with 
common-law privacy. The department must withhold the photographs we have marked 
under section 552.101 of the Government Code in conjunction with constitutional privacy. 
The remaining photographs must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

. Ana Carolina Vieira 
Assistant Attorney General 
. Open Records Division 

ACV/eeg 

Ref: ID# 407604 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


