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ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

February 3, 2011

Mr. Tom Tracy

Assistant General Counsel
University of Houston System
E. Cullen Building, Suite 311
Houston, Texas 77204-2162

OR2011-01758

Dear Mr. Tracy:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 408145.

The University of Houston (the “university”) received a request for information regarding
RFQ 730-MB072610, including grading sheets. You state that two of the RFQ submissions
were considered non-responsive and were not included on the grading sheets.! You take no
position on the public availability of the requested information. You believe, however, that
this request for information may implicate the proprietary interests of third parties. You
inform us these third parties were notified of this request for information and of their right
to submit arguments to this office as to why the requested information should not be
released. See Gov’t Code § 552.305(d); Open Records Decision No. 542 (1990) (statutory
predecessor to Gov’t Code § 552.305 permitted governmental body to rely on interested third
party to raise and explain applicability of exception to disclosure under certain
circumstances). We have reviewed the submitted information and considered comments
submitted by Terracon Consultants, Inc. (“Terracon™) and an attorney for QC Laboratories,
Inc. (“QC»).

"We note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information in response to a request. See Econ.
Opportunities Dév. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have received comments
only from Terracon and QC explaining why their information should not be released.
Therefore, we have no basis to conclude the remaining notified companies have protected
proprietary interests in their information.? See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the university may not withhold these companies’ information on the basis of
any proprietary interest they may have in their information.

‘Next, Terracon and QC claim their information is excepted under section 552.110 of the
Government Code, which protects (1) trade secrets, and (2) commercial or financial
information, the disclosure of which would cause substantial competitive harm to the person
from whom the information was obtained. See Gov’t Code § 552.110(a), (b).
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts. See Hyde
Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also ORD 552. Section 757 provides
that a trade secret is

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the
business . ... A trade secret is a process or device for continuous use in the
operation of the business . . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

The other third parties are: Alliance Laboratories, Inc.; Associated Testing Laboratories; Earth
Engineering, Inc.; EFI Global, Inc.; Environmental Due Diligence Advisors, Inc.; Furgo Consultants, Inc.;
Geotest Engineering,Inc.; Geotech Engineering and Testing; Gorrondona & Associates, Inc.; "HTS, Inc.
Consultants; HVJ Associates, Inc.; Kenall, Inc.; Paradigm Consultants, Inc.; Professional Service Industries,
Inc.; The Murillo Company; Raba-Klstner Consultants, Inc.; Tolunay-Wong Engineering, Inc.; and Ulrich
Engineers, Inc.
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement’s definition of trade secret as well as the Restatement’s list of six trade
secret factors.> RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
claim that information subject to the Act is excepted as a trade secret if a prima facie case
for the exception is made and no argument is submitted that rebuts the claim as a matter of
law. See ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable
unless it has been shown that the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983).

Section 552.110(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id; see also ORD 661 at 5-6 (to prevent
disclosure of commercial or financial information, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested information
would cause that party substantial competitive harm).

Uponreview, we find that Terracon has established that its customer information constitutes
a trade secret. We also find that QC has established that most of its customer information
constitutes a trade secret. Therefore, the university must withhold this information, which
we have marked, under section 552.110(a) of the Government Code. We note, however, that
QC has published the identities of some of its customers on its website. Thus, QC has failed
to demonstrate that the information it has published on its website is a trade secret. Further,
Terracon and QC have failed to demonstrate that any of the remaining information each
company seeks to withhold meets the definition of a trade secret, nor have Terracon and QC
demonstrated the necessary factors to establish a trade secret claim for this information. See

3The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to gnard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at2
(1982), 255 at 2 (1980).
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Open Records Decision No. 319 at 3 (1982) (information relating to organization and
personnel, professional references, market studies, qualifications, and pricing are not
ordinarily excepted from disclosure under statutory predecessor to section 552.110). Thus,
none of Terracon’s or QC’s remaining information at issue may be withheld under
section 552.110(a) of the Government Code.

Upon review of Terracon’s and QC’s arguments and the information at issue, we find each
company has made only conclusory allegations that the release of the remaining information
each seeks to withhold would result in substantial damage to their competitive position.
Thus, Terracon and QC have not demonstrated that substantial competitive injury would
result from the release of any of their remaining information. See Open Records Decision
Nos. 661, 509 at 5 (1988) (because bid specifications and circumstances would change for
future contracts, assertion that release of bid proposal might give competitor unfair advantage
on future contracts is too speculative). Accordingly, none of the remaining information at
issue may be withheld under section 552.110(b). :

QC claims its remaining information is subject to section 552.128 of the Government Code.
Section 552.128 is applicable to “[i]nformation submitted by a potential vendor or contractor
to a governmental body in connection with an application for certification as a historically
underutilized ‘or disadvantaged business under a local, state, or federal certification
program[.]” Gov’t Code § 552.128(a). However, QC does not indicate it submitted its
proposal in connection with an application for certification under such a program. Moreover,
section 552.128(c) states that

[i]nformation submitted by a vendor or contractor or a potential vendor or
contractor to a governmental body in connection with a specific proposed
contractual relationship, a specific contract, or an application to be placed on
a bidders list . . . is subject to required disclosure, excepted from required
disclosure, or confidential in accordance with other law.

Id. § 552.128(c). In this instance, QC submitted its proposal to the university in connection
with an application to be placed on a bidders list. We therefore conclude that the university
may not withhold any portion of QC’s proposal under section 552.128 of the Government
Code. ' '

QC also raises section 552.131 of the Government Code, which provides:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental:
body and the information relates to:
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(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Id. § 552.131.- Section 552.131(a) excepts from disclosure only “trade secret[s] of [a]
business prospect” and “commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive harm
to the person from whom the information was obtained.” Id. This aspect of section 552.131
is co-extensive with section 552.110 of the Government Code. See id. § 552.110(a)-(b). As
previously stated, QC has failed to demonstrate any portion of its remaining information
meets the definition of a trade secret, and QC has provided no specific factual or evidentiary
showing release of its remaining information would cause the company substantial
competitive injury. Consequently, we conclude that the university may not withhold any
portion of QC’s remaining information pursuant to section 552.131(a) of the Government
Code.

We note that section 552.131(b) is designed to protect the interests of governmental bodies,
not third parties. As the university does not assert section 552.131(b) as an exception to
disclosure, we conclude that no portion of QC’s remaining information is excepted under
section 552.131(b) of the Government Code.

In summary, 'f?,the university must withhold the information we have marked under
section 552.110(a) of the Government Code. The university must release the remaining
submitted information.*

~ This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*We note that the information being released contains a social security number. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147.
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%

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

(\b/\ﬂltm@(, 4 thilal

Tamara H. Holland
Assistant Attorney General
Open Records Division

THH/tf
"Ref: ID#408145
Enc. Submitted documents

c: Requestof
- (w/o enclosures)

Mr. Michael J. Yost
Vice President/General Counsel
~ Terracon Consultants, Inc.
18001 West 106™ Street, Suite 300
Olathe, Kansas 66061
(w/o enclosures)

Mr. Kurt E. Leus, CT
Alliance Laboratories, Inc.
5650 Guhn Road, Suite 118
Houston, Texas 77040

(w/o enclosures)

Mr. Moe Shihadeh, PE
Earth Engineering, Inc.
4877 Langfield Road
Houston, Texas 77040
(w/o enclosures)

Mr. Pejman Maadani

Law Offices of Pejman Maadani, PLLC
Attorney for QC Laboratories, Inc.
6430 Richmond Avenue, Suite 480-1
Houston, Texas 77057

(w/o enclosures)

Mzr. Jasbir Singh, PE

Associated Testing Laboratories
3143 Yellowstone Boulevard
Houston, Texas 77054

(w/o enclosures)

Mr. Hossam Esmail, PE

HVJ Associates, Inc.

6120 South Dairy Ashford Road
Houston, Texas 77072

(w/o enclosures)
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Mr. Kenneth B. Riner, PE
Gorrondona & Associates, Inc.
8815 Solon Road, Suite F-5
Houston, Texas 77064

(w/o enclosures)

Mr. Krishna D. Prasad, PE
Kenall, Inc.

8101 Westglen Drive
Houston, Texas 77063
(w/o enclosures)

Mr. J. Ray Murillo, PE

The Murillo Company

10325 Landsbury Drive, Suite 400
Houston, Texas 77099

(w/o enclosures)

Mr. Darrell Morrison, PE

. HTS, Inc. Consultants
416 Pickering Street
Houston, Texas 77091
(w/o enclosures)

¥
Mr. Mark D. Wells, PE, PMP
Raba-Kistner Consultants, Inc.
3602 Westchase
Houston, Texas 77042
(w/o enclosures)

Mr. William Tobin, PE
Tolunay-Wong Engineering, Inc.
10710 South Sam Houston
Parkway West

Houston, Texas 77031

(w/o enclosures)

Mr. Freydoun Ehteshami, PE
Geotech Engineering and Testing
800 Victoria Drive

Houston, Texas 77022

(w/o enclosures)

Mr. Thomas Brent Lapsley
Paradigm Consultants, Inc.
2501 Central Parkway, Suite A3
Houston, Texas 77092

(w/o enclosures)

Mr. Edward J. Ulrich, Jr, PE
Ulrich Engineers, Inc.

2901 Wilcrest, Suite 200
Houston, Texas 77042

(w/o enclosures)

Mr. Jock Marshall

EFI Global, Inc.

11000 Richmond Avenue, Suite 250
Houston, Texas 77042

(w/o enclosures)

Mr. Michael Lavelle

Professional Service Industries, Inc.
1714 Memorial Drive

Houston, Texas 77007

(w/o enclosures)

Mr. Donald J. Anderson, Jr, PE, LEED,
AP

Furgo Consultants, Inc.

6100 Hillcroft

Houston, Texas 77081

(w/o enclosures)
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Ms. Nina Ross Mr. Ravi Raj Yanamandala, MS, MBA,
Environmental Due Diligence PE -

Advisors, Inc. v Geotest Engineering, Inc.

3730 FM 1960 Road West, Suite 5600 Bintliff Drive

200 ~ Houston, Texas 77036

Houston, Texas 77068 (w/o enclosures)

(w/o enclosures)




