
Febmary 7,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Karen Nelson 
Elections Administrator 
Smith County 
P.O. Box 777' 
Tyler, Texas 75710 

Dear Ms. Nelson: 

0R2011-01862 

You ask wh~ther certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 408316. 

The Elections, Administration Office for Smith County (the "cOlUlty") received a request for 
names and ad<Ciresses of voters from specified precincts who were eligible to cast a ballot or 
who did cast ~ ballot in the Tyler Independent School District (the "district") bond election 
on November 2, 2010. You claim the submitted information is excepted from disclosure 
under section,:552.103 of the Govemment Code. We have considered the exception you 
claim and reviewed the submitted representative sample of information. 1 We have also 
received and considered comments submitted by the requestor. See Gov't Code § 552.304 
(interested party may submit comments stating why information should or should not be 
released). 

Section 552.103 of the Govenllnent Code provides in part: 
;';. 

":.' 

IWe assume the "representative sample" of records submitted to this office is t1U1yrepresentative of 
the requested rec,qrds as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988). This open records 
letter does not reFlch, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those recqrds contain substantially different types of information than that submitted to tins office, 
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(a) Infonnation is excepted from [required public disclosure] if it is 
infonriation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Infonnation relating to litigation involving a govenunental body or an 
officer or employee of a govenunental body is excepted from disclosure 
tmderBubsection (a) only ifthe litigation is pending orreasonably anticipated 
on the. date that the requestor applies to the officer for public infonnation for 
acces~to or duplication of the infonna:tion. 

Gov't Code §' 552.l03(a), (c). A govenunental body claiming an exception to disclosure 
under section' 552.103 has the burden of providing relevant facts and documentation 
sufficient to ,~stablish the applicability of this exception to the infonnation it seeks to 
withhold. TO:J;l1eet this burden, the govel11mental body must demonstrate (1) litigation was 
pending or reasonably anticipated on the date of its receipt ofthe request for infonnation and 
(2) the infonnation at issue is related to the pending or anticipated litigation. See Univ. of -
Tex. Law Sch~ v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, writ 
ref d n.r. e.). The govemmental body must meet both prongs of this test for infonnation to 
be excepted tinder section 552.l03(a). See Open Records Decision No. 551 at 4 (1990). 

The question: of whether litigation is reasonably anticipated must be detennined on a 
case-by-casebasis. See Open Records Decision No. 452 at 4 (1986). To demonstrate 
litigation is reasonably anticipated, the govemmental body must furnish concrete evidence 
litigation involving a specific matter is realistically contemplated and is more than mere 
conj ecture. Id: Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the govel11mental body's receipt of a letter containing a specific 
threat to sue t1,1e govemmental body :fi:om an attol11ey for a potential opposing party. See 
Open Records: Decision Nos. 555 (1990); 518 at 5 (1989) (litigation must be "realistically 
contemplated';'). This office has. also fotmd litigation was reasonably anticipated where the 
opposing part.y tlu'eatened to sue on several occasions and hired an attol11ey. See Open 
Records Decision No. 288 (1981). On the other hand, this office has detennined if an 
individual pul;jliclytlu'eatens to bring suit against a govel11mental body, but does not actually 
take objective: steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Deci;§ion No. 331 (1982). 

We understand you to contend the county reasonably anticipates litigation because the 
requestor alleges voting irregularities in the district's bond election, and "it is clear that his 
intention is to;, gather infonnation to file a lawsuit against Smith County challenging the 
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[ district's] bond election." However, you do not provide, and the submitted information does 
not reveal, any concrete evidence showing anyone actually threatened to file a lawsuit against 
the county ot otherwise took any objective steps toward filing suit prior to the county's 
receipt of tlw:request. Thus, we find you have failed to establish the cOlmty reasonably 
anticipated litigation when it received the request for information. Therefore, the county may 
not withhold the requested information under section 552.103 ofthe Government Code. As 
you raise no other exception to, disclosure, the cOlmty must release the requested infonnation. 

This letter m~ing is limited to the particular infonnation at issue in this request and limited 
to the facts as, presented to us; therefore, this mling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmentalbody and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attol11ey General's Open Government Hotline, toll free, 
at (877) 673}6839. Questions concerning the allowable charges for providing public 
information uilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free, at (888) 672-6787. 

Sincerely,':} 

Mack T. Han:lson 
Assistant Attql11ey General 
Open Records Division 

MTH/em 

Ref: ID# 4Q8316 

Enc. Submltted documents 
~ r. 

c: Requ~stor 

(w/o epdosures) 


