
February 10,~011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Wm. Clarke Howard 
Assistant Gerieral COlUlsel 
Teacher Retirement System of Texas 
1000 Red River Street 
Austin, Texas 78701-2698 

Dear Mr. Howard: 

0R20 11-02095 

You ask whether certain information is subject to required public disclosure under the 
Public Infomi~tion Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#·408826. 

The Teacher :Retirement System of Texas (the "system") received two requests for the 
wilming proppsal for Request for Proposal No. 0802109F-ML relating to health care audit 
services, the executed contract with the winning bidder, and all bid tabulations and bid 
evaluation she,ets for all bidders. 1 You state you have released some information to the 
requestors. You state you will redact certain information under section 552.136 of the 
Goven1111ent Code in accordance with Open Records Decision No. 684 (2009) and social 
security numbers pursuant to section 552.147 of the Govenllnent Code.2 You claim portions 

Iyou st~te, and provide documentation showing, the system sought and received clarificationfi:om one 
of the requestor~~ See Gov't Code § 552.222(b) (stating if information requested is unclear to govennnental 
body or iflarge aXnount of infonnation has been requested, governmental body may ask requestor to clarify or 
nalTOW request,put may not inquire into purpose for which info1TI1ation will be used); see also City of Dallas 
v. Abbott, 304 S:;W.3d 380, 384 (Tex. 2010) (where govennnental body seeks clarification or narrowing of 
request for information, ten-day period to request attomey general decision is measmed from the date request 
is clarified or narrowed). 

'\ 

20penRecords Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withho14ten categories of inforn1ation, including a credit card number, debit card number, charge card 
number, insman~.e policy number, bank account number, and bank routing number under section 552.13 6 of 
the Goverlll11ent'Code, without the necessity ofrequesting an attorney general decision. Section 552. 1 47(b) 
of the Goverlll11e!1t Code authorizes a governmental body to redact a living person's social secmitynumber from 
public release without the necessity of requesting a decision fi:om tIus office ID1der the Act. 
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of the submitted infonnation are excepted from disclosure under sections 552.104 
and 552.111 <?fthe Govenunent Code.3 Although you take no position with respect to the 
public availability of the remaining infonnation, you state release of this infonnation may 
implicate the: proprietary interests of Sagebmsh Solutions, L.L.C. ("Sagebmsh"). You 
infonn us, ang provide doclUnentation showing, you have notified Sagebmsh ofthe request 
and of its rigllt to submit arguments to this office explaining why its infonnation should not 
be released. ,See Gov't Code § 552.305 (pemlitting interested third paliy to submit to 
attomey general reasons why requested infonnation should not be released); see also Open 
Records Deci'sion No. 542 (1990) (detemlining statutOlY predecessor to section 552.305 
pennits govel,'l1mental body to rely on interested third paliy to raise and explain applicability 
of exception in certain circumstances). We have received comments from Sagebmsh. We 
have consideu'ed the submitted arguments and reviewed the submitted infonnation. 

Initially, you Jnfonn us a pOliion of the submitted infonnation, which you have marked, is 
not responsive to the present request for infonnation. TIns mling does not address the public 
availability oflnon-responsive infonnation, and the system need not release non-responsive 
information ill response to this request. 

Next, we address Sagebrush's argmnents against disclosure of its infonnation. 
Section 552. tJ 0 of the Govenunent Code protects the proprietary interests of private parties 
by excepting:itrom disclosure tWo types of infonnation: trade secrets and commercial or 
financial infonnation, the release ofwhich would cause a third party substantial competitive 
hann. Sectioljl. 552.110(a) excepts from disclosure "[a] trade secret obtained fi'om a person 
and privilege<i1or confidential by statute or judicial decision." Gov't Code § 552.11 O( a). The 
Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
-Restatement@fTorts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958); see also Open 
Records Ded~ion No. 552 at 2 (1990). Section 757 provides a trade secret is 

any f6~J11ula, pattem, device or compilation of infonnation which is used in 
one's :pusiness, and which gives him an OPPOrtlUlity to obtain an advantage 
over Q~ompetitors who do not know or use it. It may be a fonnula for a 
chem~9al compolUld, a process of manufacturing, treating or preserving 
materi,als, a pattem for a machine or other device, or a list of customers. It 
differ~!fi'om other secret infonnation in a business ... in that it is not simply 
infom~ation as to single or ephemeral events in the conduct of the business 
.... ~ trade secret is a process or device for continuous use in the operation 
ofthe ,business. . .. [It may] relate to the sale of goods or to other operations 
in ther,-pusiness, such as a code for detennining discounts, rebates or other 
conce~sions in a price list or catalogue, or a list of specialized customers, or 
a metijpd of bookkeeping or other office management. 

3 Alth01.i,gh you also raise section 552.101 of the Govemment Code, you have not submitted arguments 
explaining how;;~this exception applies to the submitted information, Therefore, we presume you have 
withdrawn tlllS «~ception. See Gov't Code §§ 552.301, .302, 
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. ill 
determining Whether particular infonnation constitutes a trade secret, tins office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors'j4 RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a 
private person's claim for exception as valid under section 552.110 ifthat person establishes 
a prima facie case for exception and no argument is submitted that rebuts the claim as a 
matter oflaw;: ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies 
unless it hasl:;>een shown the infonnation meets the defilntion of a trade secret and the 
necessary fadors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). 

Section 5 52. U O(b) excepts from disclosure "[ c Jommercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive hann to the person fi.'om whom the infonnation was obtained." Gov't Code 
§ 552.110(b); Section 552.110(b) requires a specific factual or evidentiary showing, not 
conclusory Ol~:generalized allegations, that substantial competitive injury would likely result 
fi.'om release Qfthe requested information. See Open Records Decision No. 661 at 5-6 (1999) 
(business ent~rprise must show by specific factual evidence that release of information would 
cause it subst?11tial competitive hann). 

We understand Sagebrush to contend portions of its infOlmation constitute trade secrets 
under section;552.110(a) of the Government Code. Upon review, we find Sagebrush has 
established a prima facie case that its customer infonnation, which we have marked, 
constitutes tr~de secrets. Accordingly, the system must withhold the information we have 
marked Pursl;~,~nt to section 552.110(a). However, we conclude Sagebrush has failed to 
establish a prima facie case that any of its remaining infonnation is a trade secret protected 
by section 554.110(a). See Open Records Decision Nos. 402 (section 552.110(a) does not 
apply unless information meets definition of trade secret and necessary factors have been 
demonstrated;to establish trade secret claim), 319 at 2 (information relating to organization, 
persomlel, l11,.arket studies, professional references, qualifications, and experience not 
excepted und.~r section 552.110). We note pricing infonnation pertaining to a particular 
proposal or cQ,lltract is generally not a trade secret because it is "simply infonnation as to 
single or ephC;)TIeral events in the conduct ofthe business," rather than "a process or device 

4The fo,ilowing are the six factors the Restatement gives as indicia of whether infonnation constitutes 
a trade secret: t' 

(1) the :htent to which the infonnation is known outside of [the company]; 
(2) the,&xtent to which it is known by employees and others involved in [the company's] 
busind's; 
(3) the:.~xtent of measures taken by [the company] to guard the secrecy ofthe infon11ation; 
(4) the,yalue of the infonnation to [the company] and [its] competitors; 
(5) the a:moIDlt of effort or money expended by [the company] in developing the infolUlation; 
(6) the ~ase or difficulty with which the infolUlation could be properly acquired or duplicated 
by otheills. 

RESTATEMENT of TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 
2 (1982), 255 at2 (1980). 

" 

., 
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for continuous use in the operation ofthe business." See RESTATEMENT OF TORTS § 757 cmt. 
b (1939); Huffines, 314 S.W.2d at 776; ORDs 319 at 3,306 at 3. Thus, the system may not 
withhold any portion of Sagebmsh' s remaining information under section 552.11 O( a) ofthe 
Government eode. 

,-

Sagebmsh also contends portions of its remaining information are excepted from disclosure 
lmder section~552.11 O(b) ofthe Government Code. Upon review, we find Sagebmsh has not 
made the speqific factual or evidentiary showing required by section 552.11 O(b) that release 
of any of its r~maining infonnation would cause Sagebrush substantial competitive hann. 
See ORD 3l9~at 3 (statutory predecessor to Gov't Code § 552.11 0 generally not applicable 
to informatiori~relating to organization and persOlmel, market studies, professional references, 
qualifications:-'and experience, and pricing). Additionally, this office considers the prices 
charged in g6\rernment contract awards to be a matter of strong public interest; thus, the 
pricing inforrllation of a wilming bidder is generally not excepted under section 552.11 O(b). 
See Open Records Decision No. 514 (1988) (public has interest inlmowing pri~es charged 
by governmept contractors); see generally Dep't of Justice Guide to the Freedom of 
fuformation A,ict 344-345 (2009) (federal cases applying analogous Freedom offuformation 
Act reasonin~that disclosure of prices charged government is a cost of doing business with 
govenunent).( Therefore, the system may not withhold any of Sagebmsh's remaining _ 
infonnation l1hder section 552.11 O(b) of the Govenunent Code. 

You raisesecbion 552.111 of the Government Code for the information in Brief Exhibit 2 
labeled "Ev~tuation Tab" (the "evaluation tab information") and for portions of the 
remaining inf9_rmation, which you have marked, in Brief Exhibit 2. Section 552.111 excepts -
from disclosure "an interagency or intra-agency memorandum or letter that would not be 
available by ~aw to a party in litigation with the agency." Gov't Code § 552.111. This 
exception enopmpasses the deliberative process privilege. See Open Records Decision No. 
615 at 2 (19~3). The purpose of section 552.111 is to protect advice, opinion, and 
recommenda~ron in the decisional process and to encourage open and frank discussion in the 
deliberative Wrocess. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. 
App.-San Ap.tonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Rec9rds Decision No. 615, this office re-examined the statutOlY predecessor to 
section 552.1 p in light ofthe decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined section 552.111 
excepts froml disclosure only those intemal cOlmmmications that consist of advice, 
recommendattons, opinions, and other material reflecting the policymaking processes of the 
governmentallbody. See ORD 615 at 5. A govenllnental body's policymaking functions do 
not encompa~s routine intemal administrative or persOlmel matters, and disclosure of' 
information a~out such matters wi11not inhibit fi:ee discussion of policy issues among agency 
personnel. 4rj.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (~.ection 552.111 not applicable to persollilel-related communications that did 
not involve pplicymaking). A governmental body's policymaking functions do include 
administrativ~: and perso111lel matters of broad scope that affect the governmental body's 
policy missio~. See Open Records Decision No. 631 at 3 (1995) . 

. j 
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Further, secti~n 552.111 does not protect facts and written observations offacts and events 
that are severable from advice, opinions, and recOlmnendations. Arlington Indep. Seh. Dist. 
v. Tex. Attorn~y Gen., 37 S.W.3d 152 (Tex. App.-Austin2001, nopet.); see ORD 615 at 5. 
But if factuat~ infonnation is so inextricably intertwined with material involving advice, 
opinion, or r~¢ommendation as to make severance ofthe factual data impractical, the factual 
infonnation ~iso may be withheld lmder section 552.111. See Open Records Decision 
No. 313 at 3 ~f982). 

" ~ .. , 
Section 552.1) 1 can also encompass communications between a govenunental body and a 
third-party, including a consultant or other party with a privity of interest.' See Open Records 
DecisionNo.,561 at9 (1990) (section552.111 encompasses communications with party with 
which govenP-nental body has privity of interest or common deliberative process). For 
section 552.111 to apply, the governmental body must identify the third paliy and explain 
the nature of{ts relationship with the govenllnental body. Section 552.111 is not applicable 
to a commuhication between the governmental body and a third party unless the 
governmental;,body establishes it has a privity of interest or common deliberative process 
with the thircl:iparty. See ORD 561 at 9. 

" 
};' 

You contend,i~the evaluation tab infonnation and the infonnation you have marked is 
protected un4~r section 552.111 ofthe Government Code. You state the infonnation at issue 
relates to th~j selection process and contract negotiations for the engagement of an 
independent ~~ditor to conduct an audit ofthe claims adjudicated by the system's health plan 
administrator:;and involves administrative matters of broad scope that affect the system's 
policymaking': functions. Upon review, we conclude the evaluation tab infonnation 
constitutes th~ advice, opinion, and recommendations of the system pers0l1l1el and a third­
party consult~~t. Therefore, the system may withhold the evaluation tab infonnation lmder 
section 552.1 n. 5 However, we find the remaining infonnation you have marked is factual 
in nature. The.~efore, the system may not withhold the remaining infonnation at issue under 
section 552.111. 

In summary, the system must withhold Sagebmsh's customer infonnation, which we have 
marked, und~'tsection 552.110(a) ofthe Government Code. The system may withhold the 
evaluation talJ';infonnation under section 552.111 ofthe Government Code. The system must 
release the rei paining infonnation. 

I:~ 
This letter rulhlg is limited to the pmiicular infonnation at issue in this request and limited 
to the facts a~~presented to us; therefore, this mling must not be relied upon as a previous 
detenninatioIl~;regarding any other infonnation or any other circumstances. 

~.,~ 

This ruling t*i,ggers important deadlines regarding the rights and responsibilities of the 
governmentat~pody and ofthe requestor. For more infonnation concerning those rights and 

5 As ourbling on this information is dispositive, we need not address your remaining argument against 
its disclosure. . 
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responsibiliti¥s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
information u:~lder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney Oeneral, toll free, at (888) 672-6787. 

Sincerely, 
,:. 

~~~ 
Mack T. Hart1son 
Assistant Att6rney General 
Open Record~' Division 

MTH/em 

Ref: 

Enc. 

c: 

ID# 4Q8826 

Submitted documents 
!, 

'Requ~ktor 
(w/o ~nclosures) 

~ I. 

Ms. SAlly Reaves 
SagebIUsh Solutions 
1582q;Addison Road, Suite 100 
Addis,~n, Texas 75001 
(w/o ~jJ.closures) 
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