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February 10, 2011

Ms. Leslie Sﬁear Pearce
City Attorney:

City of Plainview

901 Broadway
Plainview, Texas 79072 .

OR2011-02096

Dear Ms. Peaifc_:e:

You ask Whé%ﬁha certain information is subject to required public disclosure under the
Public Inform;fcjition Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 408698.

The PlainviewPolice Department (the “department”) received arequest for a complete report
of the department’s investigation of a specific case. You claim that the submitted
information is:excepted from disclosure under sections 552.101, 552.103, and 552.108 of the
Government @’ode. We have considered the exceptions you claim and reviewed the
submitted information. :

Initially, we note the submitted information is subject to section 552.022(a)(1) of the
Government Code. Section 552.022(a)(1) provides for the required public disclosure of “a
completed report, audit, evaluation, or investigation made of, for, or by a governmental body,
except as prov_fided by Section 552.108.” Gov’t Code § 552.022(a)(1). In this instance, the
information at:issue consists of a completed investigation conducted by the department.
Accordingly, the information at issue must be released under section 552.022(a)(1) of the
Government @ode, unless it is excepted from disclosure under section 552.108 of the
Government CGode or expressly confidential under other law. Section 552.103 of the
Government Code is a discretionary exception that protects a governmental body's interest
and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469,
475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103;
see also Open:Records No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As
such, section 552.103 is not other law that makes information confidential for the purposes
of section 552.;;_022. Therefore, the department may not withhold the submitted information
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under section 552.103 of the Government Code. However, you also assert section 552.101
of the Government Code. Also, we note some of the submitted information is subject to
section 552.130 ofthe Government Code.! Both of these sections are considered “other law”
for purposes of section 552.022. Additionally, information subject to section 552.022(a)(1)
may be withheld under section 552.108 of the Government Code. Accordingly, we will
consider the éijplicability of these exceptions to the submitted information.

Section 552. l'bl of the Government Code excepts from disclosure “information considered -
to be conﬁdeﬁtial by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 261.201 of the Family Code. Section 261.201 provides in part:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under Chapter 552, Government
Code, and may be disclosed only for purposes consistent with this code and
applicable federal or state law or under rules adopted by an investigating
agency:

D

’ (1) areport of alleged or suspected abuse or neglect made under this

.. chapter and the identity of the person making the report; and

“/(2) except as otherwise provided in this section, the files, reports,
. records, communications, audiotapes, videotapes, and working papers
tused or developed in an investigation under this chapter or in
*, providing services as a result of an investigation.

i

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or othe1 legal representative of a child who is the subject of reported abuse
or neglect or to the child if the child is at least 18 years of age, information
concegning the reported abuse or neglect that would otherwise be confidential
under:this section. The investigating agency shall withhold information
under'this subsection if the parent, managing conservator, or other legal
represéntative of the child requesting the information is alleged to have
eomm1tted the abuse or neglect.

"The O%ﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1989).
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) Béffore a child or a parent, managing conservator, or other legal
represéntative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

- (2) any information that is excepted from required disclosure under
.+ [the Act], or other law][.]

Fam. Code §:261.201(a), (k), ()(2). The submitted information reflects it was used or
developed in: an investigation by the department of alleged child abuse. See id.
§ 261.001(1)(E) (definition of child abuse includes sexual assault or aggravated sexual
assault under Penal Code section 22.011 or section 22.021); see also Penal Code
§ 22.011(c)(1) (defining “child” for purposes of Penal Code sections 22.011 and 22.021 as
aperson younger than 17 years of age). Thus, we agree the submitted information is subject
to section 261.201(a). However, the requestor is an attorney who represents the child victim
listed in theysubmitted information. The victim is now an adult. Accordingly, the
department may not withhold the submitted information from this requestor on the basis of
section 261.201(a). See id. § 261.201(k). Section 261.201(1)(2) states, however, that any
information éxcepted from required disclosure under the Act or other law must be withheld
from disclosure. Id. § 261.201(1)(2). Thus, because you also raise section 552.101 in
conjunction vi{ith common-law privacy and section 552.108 , we will address your remaining
arguments. -

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Common-law privacy protects information that: (1) contains highly intimate or
~ embarrassinggfacts, the publication of which would be highly objectionable to a reasonable
person, and (2) is not of legitimate concern to the public. See Indus. Found. v. Tex. Indus.
Accident Bd.;;540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate or etpbanassihg by the Texas Supreme Court in Industrial Foundation included
information rélating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexnal organs. Id. at 683. The submitted information relates to an alleged sexual
assault. Genejally, only information that either identifies or tends to identify a victim of
sexual assault,or another sex-related offense must be withheld under common-law privacy.
However, a governmental body is required to withhold an entire report when this identifying
information is inextricably intertwined with other releasable information or when the
requestor knows the identity of the alleged victim. See Open Records Decisions Nos. 393
(1983), 339 (1982); see also Open Records Decision No. 440 (1986) (detailed descriptions
of serious sexual offenses must be withheld).
In this instance, the submitted information demonstrates that the requestor knows the identity
of the alleged:sexual assault victim. However, as noted above, the requestor represents the
listed victim, and therefore is the authorized representative of the individual whose privacy
interests are ét issue in this instance. Under section 552.023 of the Government Code, a
ot
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person’s authorized representative has a special right of access to information that would
otherwise be éxcepted from public disclosure of the basis of the person’s privacy. See Gov’t
Code § 552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated Wliell individual requests information concerning herself or person for whom she
is authorized.representative). Accordingly, the department may not withhold any of the
submitted information from this requestor under section 552.101 in conjunction with
common-law privacy.

Finally, you claim the submitted information is excepted by section 552.108(a) of the
Government Code. Section 552.108(a) of the Government Code provides, in relevant part,
the following:

(a) Infprmation held by a law enforcement agency or prosecutor that deals
with tlie detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
i investigation, or prosecution of crime;

;.; (2) it is information that deals with the detection, investigation, or
5;}: prosecution of crime only in relation to an investigation that did not
s result in a conviction or deferred adjudication].]

Gov’'t Code § 552.108(a)(1), (a)(2). We note that the protections offered by
subsections 552.108(a)(1) and 552.108(a)(2) of the Government Code are, generally,
mutually exclusive. Section 552.108(a)(1) generally applies to information that pertains
to criminal _:_,investigations or prosecutions that are currently pending, while
section 552.108(2)(2) protects law enforcement records that pertain to criminal investigations
and prosecu’uons that have concluded in final results other than criminal convictions or
deferred adjudlcatlons A governmental body claiming section 552.108 must reasonably
explain how: and why the release of the requested information would interfere with law
enforcement. . See id. §§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). -

You state thé ‘submitted information relates to three criminal cases that were dismissed
in 2006 with nelther conviction nor deferred adjudication. However, you also state that these
cases could be refiled upon a further showing of evidence. Based on your conflicting
representations, we are unable to determine whether the information relates to an ongoing
criminal case jQr a case that did not result in conviction or deferred adjudication. Thus, we
conclude thé: department has failed to demonstrate the applicability of either
section 552.108(a)(1) or section 552.108(a)(2) to the submitted information. Therefore, the
department may not withhold the submitted information under section 552.108 of the
~ Government Code.
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We note thé submitted information contains a Texas driver’s license subject to
section 552.130 of the Government Code. Section 552.130 excepts from disclosure
information that relates to a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state. Gov’t Code § 552.130(a)(1). Thus, the department must withhold
the Texas driver’s license we have marked pursuant to section 552.130 of the Government
Code.? The department must release the remaining information to the requestor.>

This letter n11i11g is limited to the particular information at issue in this request and limited
to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx us/open/index_orl.php,
or call the Qfﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney ( General toll free at (888) 672-6787.

i
Sincerely,

Kate Hartﬁel‘i
Assistant Attorney General
Open Records Division

B
KI/em §

Ref:  ID# 408698

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We ndte this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental b0d1es authorizing them to withhold ten categories of information, including a Texas driver’s
license number iinder section 552.130 of the Government Code, without the necessity of requesting an attorney
general decision: :

*The réquestor has a special right of access under section 261.201(k) of the Family Code and
section 552.0236f the Government Code to the information being released. If the department receives another
request for this same information from an individual who does not have a right of access to the information, the
department should request another ruling. See Gov’t Code §§ 552.301, .302; Open Records Decision No. 673
(2001). H




