
February 11,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Hyattye O. Simmons 
General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Mr. Si1.11Illons: 
;;/' 

0R2011-02124 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 408862 (ORR# 7848). 

Dallas Area Rapid Transit ("DART") received a request for thirteen categories of 
information pertaining to a specified employment position. You state you do not have 
infom1ation responsive to five of the requested categories. 1 You claim the information in 
Attachment D is excepted from disclosure under sections 552.111 and 552.122 of the 
Goveniment Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of information.2 

Initially, you inform us DART asked the requestor to clarify part of the request regarding 
emails. See Gov't Code § 552.222(b) (governmental body may communicate with requestor 

IThe Act does not require a governmental body that receives a request for information to create 
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 S. W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990),452 at 3 (1986), 362 at 2 (1983). 

:: , 
2We assUme the "representative sample" of records submitted to this office is truly representative of 

the requested recdrds as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those records contain sub~tantially different types of information than that submitted to this office. 

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employment Opportunity Employer. hinted on Recycled Paper 



Mr. Hyattye O. Simmons - Page 2 

for purpose of clarifying or nan-owing request for information); see also City of Dallas v. 
'Abbott, 304 S.W.3d 380, 387 (Tex. 2010). You state DART has not received a response to 
its request for clarification £i.-om the requestor. Thus, we determine DART has no 0 bligation 
at this time to release any additional information that may be responsive to the request for 
which it has not received clarification. However, if the requestor responds to the request for 
clarification, DART must again seek a ruling from this office before withholding any 
additional responsive information from the requestor. See City of Dallas, 304 S. W.3d at 387. 

Section 552.111 excepts from disclosure "an interagency or intraagency memorandum or 
letter that wou~d not be available by law to a party in litigation with the agency." Gov't Code 
§ 552.111. This section encompasses the deliberative process privilege. See Open Records 
Decision No. q15 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, 
and recommendation in the decisional process and to encourage open and frank discussion 
in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 
(Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office reexamined the predecessor to the 
section 552.111 exception in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications consisting of 
advice, recommendations, and opinions reflecting the policymaking processes of the 
governmental body. See ORD 615 at 5. A governmental body's policymaking functions do 
not encompass internal administrative or personnel matters, and disclosure of information 
relating to such matters will not inhibit free discussion among agency personnel as to policy 
issues.ld.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) 
(section 552.111 not applicable to personnel-related communications that did not involve 
policymaking). However, a governmental body's policymaking functions do include 
administrativeiand personnel matters of broad scope that affect the governmental body's 
policy missioq;' See Open Records Decision No. 631 at 3 (1995). 

'I 
You contend most of the information in Attachment D is excepted from disclosure under 
section 552.111. Although you assert the records pertain to personnel matters of a broad 
scope, the records clearly reflect that they pertain to the hiring for a specific DART position. 
Thus, you have failed to demonstrate how the submitted information concerns administrative 
and personnel matters of broad scope. Accordingly, the information in Attachment D may 
not be withheld pursuant to section 552.111 of the Government Code. 

You also assert the interview questions and scoring evaluation sheets contained in 
Attachment D are excepted from disclosure under section 552.122 of the Government Code .. 
Section 5 52.122(b) excepts from disclosure test items developed by a licensing agency or 
govermnental body. In Open Records Decision No. 626 (1994), this office determined that 
the term "test item" in section 552.122 includes "any standard means by which an 
individual's or group's knowledge or ability in a particular area is evaluated," but does not 
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encompass eVClluations of an employee's overall job performance or suitability. ORD 626 
at 6. The .question of whether specific information falls within the scope of 
section 552.122(b) must be determined on a case-by-case basis. Id. Traditionally, this office 
has applied section 552.122 where release of "test items" might compromise the 
effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118 
(1976). You state the interview questions were given to applicants selected to interview for 
the position of DART Senior Manager, Fleet Support. The interview questions consist of 
general questions evaluating an applicant's general workplace skills, subjective ability to 
respond to particular situations, and overall suitability for employment, and do not test any 
specific knowledge of an applicant. Thus, we determine the interview questions are not test 
items for the purposes of section 552.122(b). Accordingly, neither the interview questions 
nor the evaluation sheets may be withheld on that basis. 

We note some of the information in Attachment D may be subject to sections 552.117 
and 552.137 of the Government Code.3 Section 552.117(a)(l) of the Goverrunent Code 
excepts from disclosure the home address and telephone number, social security number, and 
family member information of a current or former official or employee of a governmental 
body who req~ests that the information be kept confidential under section 552.024 of the 
Government C:ode. Gov't Code § 552.117(a)(1). Whether a particular item of information 
is protected bY, section 552.117(a)(1) must be determined at the time of the goverrunental 
body?s receiptofthe request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of 
a current or former official or employee. who made. a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Therefore, to the extent the DART employees whose infonnation we marked 
timely requested confidentiality under section 552.024, DART must withhold the marked 
information under section 552.117(a)(1). However, if the employees did not timely elect 
confidentiality under section 552.024, DART may not withhold the marked information 
under section 552.117(a)(1) of the Government Code. 

Section 552.137 of the Goverrunent Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the email 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552. 137(a)-(c). The e-mail addresses at issue are not specifically excluded by 
section 552.137 ( c). As such, unless the owners of the e-mail addresses have affirmatively 
consented to their release, the e-mail addresses we marked must be withheld under 
section 552.137 of the Goverrunent Code. See id. § 552.137(b). As you raise no further 
exceptions to disclosure, the remaining information in Attachment D must be released. 

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). . 
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In summary, to the extent the DART employees whose information we marked timely 
requested confidentiality under section 552.024 of the Government Code, DART must 
withhold the !harked information under section 552.117(a)(1) of the Government Code. 
Unless the owners of the e-mail addresses we marked have affirmatively consented to their 
release, DART must also withhold the marked e-mail addresses pursuant to section 552.137 
of the Government Code.4 The remaining information in Attachment D must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www·.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Questions concerning the allowable charges for providing public information 
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney 
General, toll free at (888) 672-6787. 

Sincerely,·;: . 

~ 
Assistant Attorney General 
Open Records Division 

KLCleeg 

Ref: ID# 408862 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

\ 

40pen Records Decision No. 684 (2009) is a previous detennination to all governmental bodies 
authorizingthemtb withhold ten categories of information, including e-mail addresses of members of the public 
under section 552.137 of the Government Code, without the necessity of requesting an attorney general 
decision. . 


