ATTORNEY GENERAL OF TEXAS
-G R EG ABBOTT

February 17, 2011

Ms. M. Ann Montgomery

Assistant Ellis County & District Attorney
Ellis County -

109 South Jackson

Waxahachie, Texas 75165

OR2011-02496
Dear Ms. Moﬁtgomery: A . Lo

You ask Whefther certain information is sut;jéét foj fequired public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 409391,

The Ennis Police Department (the “department”) received a request for all documents or
audio or video recordings regarding a named individual. You state the department has
released some of the requested information. You claim that the remaining information is
excepted from disclosure under sections 552.101, 552.103, 552.108, and 552.130 of the
Government :.Code. We have considered the exceptions you claim and reviewed the
submitted mfgrmauon.

Initially, we ﬁbte you have redacted information from the submitted documents. Pursuant
~ to section 552.301 of the Government Code, a'governmental body that seeks to withhold
requested 1nformat10n must. submit. to this office a copy of the information, labeled to
indicate wh1ch exceptions apply to which parts of the copy, unless the information is subject
to aprevious determination issued by this office or section 552.024(c) or section 552.147(b)
of the Government Code. See Gov’t Code § 552.301(a), (e)(1)(D). Some of the redacted
information consists of social security numbers, which you are authorized to redact under
section 552.147(b) of the Government Code, and Texas driver’s license and license plate
numbers, which you are authorized to redact under section 552.130 of the Government Code
pursuant to Open Records Decision No. 684 (2009).!. However, you do not assert, nor does

'Sectiofi 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social sgcurity number from public release without the necessity of requesting a decision from this
office. See Gov’t Code § 552.147(b). Open Records Decision No. 684 is a previous determination issued by
this office to all governmental bodies authorizing them to withhold ten categories of information, including
Texas license dnver s license and license plate numbers under section 552.130 of the Government Code,
without the necess1ty of requestmg an at‘torney general decision.
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our review of the records indicate, that you have been authorized to withhold any of the
remaining redacted information without seeking a ruling from this office. See id.
§ 552.301(a); Open Records Decision No. 673 (2001). As such, the information must be
submitted in a manner that enables this office to determine whether the information comes
within the scd‘pe of an exception to disclosure. In this instance, we can discern the nature of
the redacted ififormation; thus, being deprived of that information does not inhibit our ability
to make a ruling. In the future, however, the department should refrain from redacting any
information if'is not authorized to withhold in seeking an open records ruling. Failure to do
so may result in the presumption the redacted information is public. See Gov’t Code
§ 552.302. *

Next, we ndte the submitted information consists of completed reports subject to
section 552.022 of the Government Code. Section 552.022(a)(1) provides for the required
public disclos‘;'ure of “a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body, except as provided by Section 552.108.” Id. § 552.022(a)(1).
Pursuant to section 552.022(a)(1), a completed report is expressly public unless it is either

excepted under section. 552.108 of the Government Code or is expressly confidential under

other law.  The department may only withhold the information subject to
section 552.022(a)(1) if it is excepted from disclosure under section 552.108 of the
Government Code or is expressly made confidential under other law. You raise
section 552.103 of the Government Code for cause number 1011851CR. However, this
section is a discretionary exception that protects a governmental body’s interests and is,
therefore, not#“other law” for purposes of section 552.022. See id. § 552.007; Dallas Area
Rapid Transitiv. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no
pet.) (governmental body may waive section 552.103); Open Records Decision No. 665 at 2
n.5 (2000) (discretionary exceptions generally). Therefore, the department maynot withhold
cause number 1011851CR under section 552.103 of the Government Code. However,
information subject to section 552.022(a)(1) may be withheld under section 552.108 of the
Government €ode. Additionally, section 552.130 is considered “other law” for purposes of
section 552.022 of the Government Code. Thus, we will consider your arguments under
- these sectiong-for cause number 1011851CR, as well as your arguments agamst disclosure
of the remalmng incident report.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[ilnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if .. . release of the information would interfere with the detection,
investigation,jor prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108 must reasonably explain how and why this exception is
applicable to the information at issue. See id. §§ 552.108(a)(1), . 301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the cause number 1011851 CR pertains
to apending criminal investigation and prosecution. You state that release of the information
youhave marked in cause number 1011851 CR would interfere with the pending prosecution.

See Houston ,Chronicle Publ’g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ.

App. —Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in acjave cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).
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Accordingly,* %;ve find the department may withhold the information you have marked in
cause number 1011851CR under section 552.108(a)(1) of the Government Code.?

Section 552. 130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). Upon review, we
find portions: of the remaining information consist of Texas motor vehicle record
information. ‘Accordingly, the department must withhold the Texas motor vehicle record
information you have marked, and the additional information we have marked, under
section 552.130 of the Government Code. '

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code §552.101. Section 552.101 encompasses information that other statutes makes
confidential, such as section 58.007 of the Family Code, which provides in part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

1 (1) if maintained on paper or microfilm, kept separate from
- adult files and records;

:+(2) if maintained electronically in the same computer system
. as records or files relating to adults, be accessible under
. controls that are separate and distinct from controls to access
i electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central
- state or federal depository, except as provided by Subchapters
4 . B, D, and E.

 Fam. Code § 58 007(c). Section 58.007(c) is applicable to records of juvenile delinquent
conduct or coglduct indicating a need for supervision that occurred on or after September 1,

1997. See id..§ 51.03 (defining “delinquent conduct” and “conduct indicating a need for
supervision” for purposes of title 3 of the Family Code). For purposes of section 58.007(c),
“child” means a person who is ten years of age or older and under seventeen years of age.
Id § 51 .02(2);, Upon review, we agree service number 04-0000439 involves allegations of
delinquent conduct that occurred after September 1, 1997. It does not appear that any of the
exceptions 1n section 58.007 apply to the information in this report. Therefore, the

?As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. ¢
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department must withhold service number 04-0000439 in its entirety under section 552.101
in conJunctlon with section 58.007 of the Family Code.

In summary,f_;:the department may withhold the information you have marked in cause
number 1011851CR under section 552.108(a)(1) of the Government Code. The department
must Withholrc:lthe marked Texas motor vehicle record information under section 552.130 of
the Govemment Code. The remaining information in cause number 1011851CR must be
released.’” The department must withhold service number 04-0000439 in its entirety under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code.

This letter ruhng is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental"body and of the requestor For mo're information concerning those rights and

or call the Ofﬁce of the Attorney General’s Open Governrnent Hotline, toll free
at (877) 673 6839. Questions concering the allowable charges for providing public
information urlder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General toll free at (888) 672-6787.

Sincerely,

Kate Hartﬁelgi

Assistant Atterney General
Open Records Division
KH/em

Ref:  ID# 409391

Enc. Subnlglf;tted documents

c: Requéstor
(w/o enclosures)

*We not;e the information being released from cause number 1011851CR includes a social security
number. Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number form public release without the necessity of requesting a decision from this
office under the Act. See Gov’t Code § 552.147.




