
February 25, 2011 

Ms. Xochil Rodriguez 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

San Antonio, Texas 78283 

Dear Ms. Rodriguez: 

0R2011-02844 

You ask whether certain infonnation is subject to required public disclosure under the 
Public InforrriationAct (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#410153 (COSA File Nos. 10-2005, 11-0206, and 11-0209). 

The City of San Antonio (the "city") received two requests for communications between a 
named city co:uncil member and a named entity or regarding the council member's employer, 
the employment contract between the coUncil member and employer, and a specified 
memorandUlI+: regarding the council member. 1 

. You state the city will release some 
infonnation.:'Y ou claim the submitted infonnation is excepted from disclosure tmder 
sections 552.107 and 55:4.111 of the Government :Code.We understand release of this 
infonnation may implicate the proprietary interests of NRP Group, L.L.C. ("NRP"). 
Accordingly, pursuant to section 552.305'bfthe' Government Code you notified NRP ofthe 
request and of its right to submit arguments to this office explaining why its infonnation 
should not b~released. See Gov't Code § 552.305 (pennitting interested third party to 
submit to attorney general reasons why requested infonnation should not be released); see 
also Open R~cords Decision No. 542 (1990) (detennining statutory predecessor to 
section 552.395 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in certain circumstances). We have received arguments 

lWe no~e the city sought and received clarification from one of the requestors. See Gov't Code 
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or nanowing 
request for information); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010). 
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on behalf of~. We have considered the submitted arguments and reviewed the submitted 
infonnation. ,;; 

I' 

" 
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Initially, we ~ote you have not submitted the requested employment contract. To the extent 
infonnation r~sponsive to this portion ofthe requests existed on the date the city received the 
corresponding request, we assume you have released it. If you have not released any such 
infonnation, i!;oumust do so at this time. See Gov't Code §§ 552.301(a), .302; see also Open 
Records Deci:.~ion No. 664 (2000) (if govenllnental body concludes no exceptions apply to 
requested information, it must release information as soon as possible). 

Next, you inf6nn us some ofthe requested infonnation was the subj ect of a previous request 
for infonnatiQh, in response to which this office issued Open Records Letter No. 2011-00428 ., 
(2011). In tl)at mling, we concluded the city may withhold certain infonnation under 
section 552.r07(1) of the Govenunent Code. We have no indication the law, facts, and 
circumstance'~on which the prior mling was based have changed. Accordingly, to the extent 
the infonnati,bn at issue in the current request is identical to the infonnation previously 
requested ancfiuled upon by this office, we conclude the city must continue to rely on Open 
Records Letter No. 2011-00428 as a previous detennination and withhold or release the 
identical infofunation in accordance with that mling. See Open Records Decision No. 673 
(2001) (so lollg as law, facts, circumstances on which prior mling was based have not 
changed, firstjype of previous detennination exists where requested infonnation is precisely 
same infonna,tion as was addressed in prior attorney general m1ing, mling is addressed to 
same govenu¥ental body, and mling concludes that infonnation is or is not excepted from 
disclosure). to the extent the submitted infonnation is not encompassed by the previous 
mling, we wi~l consider the submitted arguments. 

Next, we mlfst address the city's procedural requirements under the Act. You raise 
section 552.1 t 1 ofthe Government Code for the submitted memorandum. We note the city 
received the ;first request for infonnation on December 6, 2010, and submitted written 
COlmnents to~this office on December 29, 2010, explaining the reasons why the stated 
exceptions apply, along with a copy ofthe requested infonnation.2 In those cOlmnents, you 
claim the me1)lorandum IS excepted only under section 552.107 of the Government Code. 
However, in your Febmary 3, 2011 communication to this office regarding the second 
request for in;fonnation, you marked the submitted memorandum as also being excepted 
under section:\,s52.111 of the Government Code. You have not, however, provided any 
arguments explaining why the memorandum is excepted lmder this section of the Act. See 
Gov't Code §Y§ 552.301(e)(1)(A) (govenunental body must provide comments explaining 
why exceptions raised should apply to infonnation requested), (e)(2) (governmental body 
must submit r~quested infonnation labeled to indicate which exceptions apply to which parts 

I' i; 

; 

2A gov~nllnental body has fifteen business days fi'om the receipt of the request for information to 
submit the infortpation required by subsection 552.301(e) to the Office of the Attomey General. See Gov't 
Code § 552.301\?). 

I 
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ofthe docum~nts). Section 552.111 is a discretionary exc.eption to disclosure that protects 
a govenunental body's interests and may be waived. See id. § 552.007; Open Records 
Decision No~ .. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(government~l body may waive section 552.111), 470 at 7 (1987) (govemmental body may 
waive statutory predecessor to section 552.111 deliberative process). Because you did not 
timely raise this. exception or provide arguments explaining why the memorandum is 
excepted und~r this section, we conclude you have waived your section 552.111 claim for 
this infonnati~n. However, we will consider your arguments under this exception for the 
remaining i~tormation. We will also consider your timely raised exception tmder 
section 552.1,87 for the submitted memorandum . 

. ~ .,' 

Next, we not&NRP has submitted arguments regarding information beyond that which the 
city submittedto this office for our review. This ruling does not address such information, 
and is limited to the information submitted as responsive to the request by the city. See 
Gov't Code '§ 552.301(e)(1)(D) (govenunental body requesting decision from attorney 
general must~~ubmit copy of specific information requested). As NRP has not submitted 
arguments ag~inst disclosure of any ofthe submitted information, the city may not withhold 
any infonnatibn on the basis ofNRP's arguments . . ', ,. , ., 

You ass eli t~e submitted memorandum, which you have marked, is protected by the 
attorney-client privilege. Section 552.107 (1) of the Government Code protects information 
coming withi~ the att0l11ey-client privilege. When asserting the attol11ey-client privilege, a 
governmentaf body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the information at issue. Open Records 
Decision Nor 676 at 6-7 (2002). First, a govel11mental body must demonstrate the 
information 'constitutes or documents a communication. Id. at 7. Second, the 
communicatiQn must have been made "for the purpose of facilitating the rendition of 
professional t~gal services" to the client govemmental body. TEX. R. EVID. 503(b)(1). The 
privilege doe~ not apply when an attol11ey or representative is involved in some capacity 
other than t~at of providing or' facilitating professional legal services to the client 
governmentai body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App-Texar~'ana 1999, orig. proceeding) (attol11ey-client privilege does not apply if attol11ey 
acting In a c:~pacity other than that of attol11ey). Third, the privilege applies only to 
cOlmnunicatibns between or among clients, client representatives, lawyers, and lawyer 
representative,s. TEX. R. EVID. 503(b)(1). Thus, a govenunental body must inform tIns office . . 

ofthe identiti~s and capacities ofthe individuals to whom each communication at issue has 
been made. /; Lastly, the attol11ey-client privilege applies only to a confidential 
cOlmnunicatiQn, id., meaning it was "not intended to be disclosed to third persons other than 
those to whbtn disclosure is made in furtherance of the rendition of professional legal 
services to the client or those reasonably necessary for the transmission of the 
conununicatiql1." Id.503(a)(5). Whether a communication meets this definition depends 
on the intent qfthe parties involved at the tinie the information was communicated. Osborne 
v. Johnson, 9~4 S.W.2d 180,184 (Tex. App.-Waco 1997, nopet.). Moreover, because the 
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client may el~ct to waive the privilege at any time, a governmental body must explain that 
the confidentiality of a commlmication has been maintained. Section 552.107(1) generally 
excepts an en:#re communication that is demonstrated to be protected by the attorney-client 
privilege lml~ss othelwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920,923 (Tex. 1996) (privilege extends to entire commlmication, including facts 
contained therein). 

You assert tile submitted memorandum is a commlmication made for the purpose of 
facilitating t1¢e rendition of professional legal services to the city. You state the 
communicati9n is between a city attorney and the council member named in the requests. 
You also state this information was intended to be confidential. However, the requestors 
state, and yo~ aclmowledge, the council member sent the memorandum at issue to her 
employer. Rihe 511 of the Texas Rules of Evidence states a person waives the discovery 
privileges if sl~e voluntarily discloses the privileged infonnation unless such disclosure itself 
is privileged.;{TEX. R. EVID. 511. See Jordan v. Fourth Supreme Judicial Dist., 701 S. W.2d 
644, 649 (Te~,.1986). In Axelson, Inc. v. McIlhany, 798 S.W.2d 550,554 (Tex. 1990), the 
court held t1i;~t because privileged information was disclosed to the Federal Bureau of 
Investigation~;the Internal Revenue Service, and the Wall Street Journal, the attorney-client 
and work pro:4uct privileges were waived. You state "[ w ]hile the Councilwoman did send 
the document~o her other employer, the legal opinion referenced was directly relevant to that 
employer anq the conduct of [c]ity business with said employer." Based on these 
representations and our review, we find you have failed to show this disclosure to the 
employer is (privileged under Rule 511. We therefore conclude the release of the 
memoranduni constitutes a voluntary waiver of the attorney-client privilege for Rule 511 
purposes. Se,~ id.; In re Bexar County Criminal ]jist. Attorney's Office, 224 S.W.3d 182 
(Tex., 2007) (ftistrict attorney waived work product privilege for case file by disclosing file 
to private litigant pursuant to subpoena duces tecum without objection); see also S.E. C. v. 
Brady, 238 F;J<..D. 429 (N.D.Tex., 2006) (attorney-client privilege waived by disclosure of 
documents to;;Federal Securities and Exchange Commission; noting Fifth Circuit has not 
adopted doctr:~ne of selective waiver). Accordingly, the city may not withhold the submitted 

, memoranduni.on the basis of section 552.107(1) of the Government Code. 

:h~ 
Section 552. ~11 ofthe Government Code excepts from public disclosure "an interagency or 
intraagency ~~morandum or letter that would not be available by law to a party in litigation 
with the agen~y." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privi~ege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.1~ 1 is to protect advice, opinion, and recommendation in the decisional process 
and to encour'~ge open and frank discussion in the deliberative process. See Austin v. City 
of San Anton.io, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Deci,sion No. 538 at 1~2 (1990). 

In Open Rec~rds Decision No. 615, this office re-examined the statutory predecessor to 
section 552.1;1 1 in light ofthe decisionin Texas Department of Public Safety v. Gilbreath, 
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842 S.W.2d ~08 (Tex. App.-Austin 1992, no writ). We determined section 552.111 
excepts from, disclosure only those internal communications that consist of advice, 
recommendat~ons, opinions, and other material reflecting the policymaking processes ofthe 
governmental,body. See ORD 615 at 5. A governmental body's policymaking functions do 
not encompa~s routine internal administrative or personnel matters, and disclosure of 
information ,\~out such matters will not inhibit free discussion of policy issues among agency 
personnel. 14.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) ('i;ection 552.111 not applicable to persoilllel-related communications that did 
not involve P;olicymaking). A governmental body's policymaking fimctions do include 
administrativ.6 and personnel matters of broad scope that affect the governmental body's 
policy missio:~. See Open Records Decision No. 631 at 3 (1995). Further, section 552.111 
does not prot~ct facts and written observations of facts and events that are severable from 
advice, opini6ns, and recommendations. See ORD 615 at 5. But, if factual information is 
so inextricab~Y intertwined with material involving advice, opinion, or recommendation as 
to make seve,tance of the factual data impractical, the factual information also may be 
withheld unde, section 552.111. See Open Records Decision No. 313 at 3 (1982). 

F· 

\ 

This office h~.~ also concluded a preliminary draft of a document that is intended for public 
release in it~~ final form necessarily represents the drafter's advice, opinion, and 
recommendat~on with regard to the form and content of the final document, so as to be 
excepted frorp. disclosure under section 552.111. See Open Records Decision No. 559 at 2 
(1990) (appl~ng statutory predecessor). Section 552.111 protects factual information in the 
draft that als~{will be included in the final version of the document. See id. at 2-3. Thus, 
section 552. tJ 1 encompasses the entire contents, including comments, underlining, 
deletions, an4proofreading marks, of a preliminary draft of a policymaking document that 
will be releas'~d to the public in its final form. See id. at 2. 

You state theiremaining information reveals advice, opinions, and recommendations of city 
staffregardirfg city council meeting notes. You also state some of the information at issue 
consists of a::'draft version of the city council meeting notes that necessarily reflects the 
advice, opiniQn, and recommendations of city staff. You do not indicate whether the draft 
city council rQ.eeting notes were released or are intended to be released in their final form. 
Based on yo,%representations and our review, we find you have established the deliberative 
process privit~ge is applicable to the draft city council meeting notes. Therefore, provided 
the draft city ¢,;ouncil meeting notes will be released in their final form, the city may withhold 
this informat~on, which we have marked, under section 552.111 of the Government Code. 
However, we.ifrnd the remaining information is factual in nature or is general administrative 
infonnation t~at does not relate to policymaking. We therefore conclude the city has failed 
to demonstr~~e the applicability of section 552.111 to the remaining information. 
Accordingly,:~o portion of the remaining information may be withheld on this basis. 

,~, 
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We note a portion of the remaining information may be subj ect to section 552.117 of the 
Govemment¢ode.3 Section 552.1 17(a)(I) excepts from disclosure the home address and 
telephone nuJ;t1ber, social security number, and family member information of a current or 
fonner offici~l or employee of a govemmental body who requests this information be kept 
confidentialipnder section 552.024 of the Govemment Code. See Gov't Code 
§ 552.117(a;)(l). Whether a particular item of information is protected by 
section 552.1\1 7(a)(1) must be determined at the time ofthe govemmental body's receipt of 
the request fo~ information. See Open Records Decision No. 530 at 5 (1989). Thus, the city 
may only witJiliold information under section 552.117( a)(1) on behalf of an official who 
made a reqiest for confidentiality under section 552.024 prior to the date of the 
govemmentaklbodY's receipt of the request for information. Information may not be withheld 
under sectiOli; 552. 117(a)(1) on behalf of an official who did not timely request under 
section 552.Q;24 that the infonnation be kept confidential. You do not inform this office 
whether the Qouncil member whose personal infonnation is at issue elected to keep her 
information 9,Onfidential before the city received the presen:t requests for information. 
Therefore, w~must rule conditionally. To the extent the council member timely elected to 
withhold her~ersonal information under section 552.024 ofthe Govemment Code, the city 
must withho~d the information we have marked lmder section 552.117(a)(I) of the 
Govemmenttode. To the extent the council member did not timely elect confidentiality, 
the city may 40t withhold the marked information under section 552.117(a)(1). 

~, 

In summary, ;to the extent any portion of the requested information was mled upon in Open 
Records Lett~r No. 2011-00428, the city must continue to rely on Open Records Letter 
No. 2011-00~28 as a previous determination and withhold or release the identical 
information $. accordance with that ruling. The city may withhold the draft city council 
meeting note~') which we have marked, under section 552.111 ofthe Govemment Code. To 
the extent th~:: council member timely elected to withhold her personal information under 
section 552.o;g4 ofthe Govemment Code, the city must withhold the information we have 
marked unde~isection 552.117 ofthe Govemment Code. The city must release the remaining 
information. t.r 

This letter ruUng is limited to the particular information at issue in this request and limited 
to the facts a~;presented to us; therefore, this mling must not be relied upon as a previous 
determinatio~regarding any other information or any other circumstances. 

This ruling tijggers important deadlines regarding the rights and responsibilities of the 
govemmentalibody and ofthe requestor. For more infonnation concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the ,pffice of the Attomey General's Open Govemment Hotline, toll free, 

."{~' 
v; 

3The Office of the Attomey General will raise a mandatory exception on behalf of a governmental 
•• body, but ordin~#ly will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 

470 (1987). ,',' 
f', 
'P 
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at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney general, toll free, at (888) 672-6787. 

" 

Mack T. Harljison 
Assistant Attorney General 
Open Records Division 

MTH/em 

Ref: ID# 410153 

Enc. Subm5tted documents 

c: Requestor 
(w/o ~nc1osures) 

Mr. Robert J. Perez 
Shelton & Valadez 
600 N~varro, Suite 500 
San Antonio, Texas 78205 
(w/o ~nc1osures) 
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