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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

March 1,2011 

Ms. Susan Demnon Banowsky 
Vinson & Elkins 
For the Port9fHouston Authority 
2801 Via Fortuna, Suite 100 
Austin, Texas 78746-7568 

Dear Ms. Ban~wsky: 

0R2011-02952 

y o~ ask whether certain infonmttion: is . subj ect to required public disclosure under the 
Public InfOlID;;ttion Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 410340. 

The Port of Houston Authority (the "authority"), which you represent, received a request for 
ten categories of infonnation relating to the Bayport Container Tenninal. You state the 
authority has ;released some infonnation to the requestor. You claim that the remaining 
requested ~Ilf01IDation is excepted from disclosure under sections 552.103 and 552.111 of 
the Govemment Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of infonnation.1 

Initially, we note a portion ofthe submitted info:q:nation is subject to section 552.022 ofthe 
Govenunent Code. Section 552.022(a)(1) provides for the required public disclosure of "a 
completed repOli, audit, evaluation, or iny;estigationmade of, for, or. by a govenunental body, 
except as provided by Section 552.108[.]" Gov't Code § 552.'022(a)(1). Exhibit 1 contains 
two completed reports, which we have marked, inade for the authority that are subject to 
section 552.0~2(a)(1) ofthe Government Code. Therefore, the authority may only withhold 
this information ifit is confidential under "other law." Although you raise section 552.103 
of the Govenunent Code for this infonnation, tIns section is a discretionmy exception to 
disclosure that protects the governmental body's interests and may be waived. See Dallas 
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 
1999" no pet.): (govenunental body may waive section 552.103); see also Open Records 

IWe assume that the "representative samples" of records submitted to tIns office is huly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open 
records letter do~s not reach, and therefore does not authorize the withholding of, any otIler requested records 
to the extent thatthose records contain substantially differe~t types of infOlmation than that subnJ.itted to tllls 
office. . 
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Decision No"s. 665 ·at 2 n.5 (2000) (discretionary exceptions generally), 663 (1999) 
(government~l body may waive section 552.103). As such, section 552.103 is not "other 
law" that mal~es infonnation confidential for the purposes of section 552.022. Therefore, the 
authority may not withhold the completed reports, which we have marked, under 
section 552.193 ofthe Government Code. As you raise no further exceptions to the release 
of this inforrrlation, it must be released. 

1 

Section 552. tb3 of the Govemment Code provides, in pati, as follows: 
.I 

(a) rrifonnation is excepted from [required public disclosure] if it is 
infon~ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
persOli's office or employment, is or may be a party. 

:~ 
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~: . 
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(c) Intonnation relating to litigation involving a governmental body or an' 
officet or employee of a governmental body is excepted from disclosure 
under$ubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on th~c.date that the requestor applies to the officer for public information for 
accesJ to or duplication of the information. 

Gov't Code §,~552.1 03( a), (c). A governmental body that claims an exception to disclosure 
under sectiOI1 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the infonnation that it seeks to 
withhold. To'imeet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date of its receipt ofthe request for infonnation 
and (2) the in~onnation at issue is related to the pending or anticipated litigation. See Univ. 
o/Tex. Law 8ch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Heard v. Hoiiston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, writ 
refd n.r.e.). "?oth elements of the test must be met in order for information to be excepted 
from disclos-gte under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

:f 

You state, an~ provide documentation showing, that prior to the authority's receipt of the 
present request, two civil class action lawsuits were filed in state court, in which the 
plaintiffs all~ge unconstitutional talcings, non-negligent nUiSatlCe, negligence per se, 
negligent nuisance, and violations ofthe Texas Tort Claims Act, all arising from noise from 
the authoritis operations at the Bayport Container TenninaL Upon review, we agree 
litigation was}pending at the time the authority received the present request for infonnation. 
We also conclude the remaining information is related to the pending litigation. 
Accordingly, :;y.1e conclude the authority may withhold the remaining infonnation under 
section 552.1p3 ofthe Govemment Code.2 

2 As odruling is dispositive, we need not address your remaining argument against disclosure of a 
portion of this hlformatioll. 
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We note that the purpose of section 552.103 is to enable a governmental body to protect its 
position inlit~gation by forcing parties seeking information relating to that litigation to obtain 
it through discovery procedures. See ORD 551 at 4-5. Therefore, if the opposing party has 
seen or had access to information relating to pending litigation through discovery or 
otherwise, th~re is no interest in withholding such information from public disclosure under 
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We also note 
that the applicability of section 552.103 ends once the related litigation concludes. See 
Attorney Gen.~ral Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

'" 
In smnmary, the authority must release the completed reports, which we have marked, that 
are subject to~section552.022(a)(1) of the Government Code. The authority may withhold 
the remaining:information under section 552.103 ofthe Government Code. 

'.' 

This letter ruiing is limited to the pmiicular information at issue in this request and limited 
to the facts a~presented to us; therefore, this ruling must not be relied upon as a previous 
determinatioIrregarding any other information or any other circumstances. 

'.', 

ld 
This ruling t~iggers important deadlines regarding the rights and responsibilities of the 
governmentaL body and ofthe requestor. For more information concerning those rights and 
responsibiliti¢s, please visit our website at http://www.oag.state.tx.us/openlindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely,: 

11dii~ 
Kate Hartfield 
Assistant Att~rney General 
Open Record.$, Division 

~." 

KH/em 

Ref: ID# 4[0340 
.~~ 

", 

Enc. SubmJtted documents 

c: Requ~stor 

(w/o ~l1closures) 


