
March 16, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Casey S. ';I~rick 
McKamie KrlIeger, L.L.P. 
2007 North Collins Boulevard, Suite 501 
Richardson, T.exas 75080 

Dear Mr. Erick: 

0R2011-03636 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#i,~11427 (File No. Gay-7114). 

The City of Waxahachie and the Waxahachie Police Department (collectively the "city"), 
which you represent, received a request for certain infonnation pertaining to a specified 
incident and the personnel files of two named officers and any officers involved in the 
specified incident. You claim that the submitted information is excepted from disclosure 
lmder section,s 552.101,552.103,552.107,552.108,552.111,552.117, and 552.147 of the 
Govennnent ;Code. 1 We have considered the exceptions you claim and reviewed the 
submitted infonnation. 

Initially, we note some ofthe submitted information consists of completed investigations and 
completed evaluations subject to section 552.022(a)(1) of the Govemment Code. 
Section 552.022(a)(1) provides for the required public disclosure of "a completed report, 
audit, evalua;~ion, or investigation made of, for, or by a govennnental body, except 
as provided~;by Section 552.108." Gov't Code § 552.022(a)(1). Pursuant to 
section 552.0?2( a) (1 ), completed investigations, reports, and evaluations are expresslypublic 
unless they are either excepted under section 552.108 ofthe Govennnent Code or expressly 

j. 

'Although you claim section 552.1175 of the Government Code for portions of the submitted 
D.1iolTIlation, se~tion 552.117 is the proper exception to raise in this instance because the city holds the 
ilUOlmation at i~sue ill an employment capacity . 
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confidential uilder other law. Sections 552.103, 552.107, and 552.111 ofthe Govel11ment 
Code are dis2retionalY exceptions that protect a govenllnenta1 body's interest alld may be 
waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 
469, 475-76· (Tex. App.-Dallas 1999, no pet.) (govenllnenta1 body may waive 
section 552.1.03); Open Records Decision Nos. 677 at 10 (2002) (attol11ey work product 
privilege un~er section 552.111 may be waived), 676 at 10-11 (2002) (attol11ey-client 
privilege lUlcter section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary 
exceptions geilerally). As such, sections 552.103, 552.107, alld 552.111 are not other law 
that make inf~nnation confidential for the purposes of sections 552.022(a)(1). Therefore, 
the city may not withhold any ofthe infonnation subject to 552.022 lmder section 552.103, 
section 552.107, or section 552.111 ofthe Government Code. We note the attomey-client 
privilege is also found in rule 503 of the Texas Rules of Evidence. The Texas Supreme 
Court has hel,d the Texas Rules of Evidence aloe "other law" within the meaning of 
section 552.022. See In re City of Georgetown, 53 S.W.3d 328,336 (Tex. 2001). Further, 
sections 552.1'01 and 552.117 of the Govemment Code also constitute other law for purposes 
of section 5§2.022. We will, therefore, consider whether the infonnation subject to 
section 552.022 is excepted under sections 552.101 and 552.117. In addition, because 
infonnation s:L~bj ect to section 552. 022( a)(I) may be excepted under section 552.108 ofthe 
Govel11ment Code, we will address your argmnent lUlder this exception for Exhibit C. We 
will also address your arguments for the remaining infonnatioil not subj ect to 
section 552.022. 

:~ 

~ ;" 

You state Exh.ibit C, which is subject to section 552.022(a)(1), is excepted from disclosure 
under sectio11552.108 of the Government Code. Section 552.108(a)(I) excepts from 
disclosure "[ i ]nfonnation held by a law enforcement agency or prosecutor that deals with the 
detection, inv.~stigation, or prosecution of crime ... if ... release ofthe infonnation would 
interfere with the detection, investigation, or prosecution of crime[.]" Gov't Code 
§ 552.108(aKl). A govemmenta1 body claiming section 552.108must reasonably explain 
how and why the release ofthe requested infonnation would interfere with law enforcement. 
See id. §§ )52.108(a)(I), .301(e)(I)(A); see also Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977). ·;You state Exhibit C is related to a pending criminal prosecution. Based on 
your representations alld our review, we conclude the release of this infonnation would 
interfere withithe detection, investigation, or prosecution of crime. See Houston Chronicle 
Publ 'g Co. v. qty of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) 
(comi delinea~es law enforcement interests that are present in active cases), writ ref'd n. r. e. 
per curiam, 5:36 S.W.2d 559 (Tex. 1976). 

Section 552. W8, however, does not except from disclosure basic infonnation about an 
arrested person, an arrest, or a crime. Gov't Code § 552.108(c). Basic infonnation refers to 
the infonnatic:ill held to be public in Houston Chronicle, alld includes a detailed description 
of the offens~; See 531 S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976) 
(sml1111arizing; types ofinfonnation deemed public by Houston Chronicle). Thus, with the 

.~ 
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exception of1:iasic infonnation, the city may withhold Exhibit C lmder section 552.1 08( a) (1 ) 
of the Goveriunent Code. 

I', 

You assert tl~e remaining infOlmation subject to section 552.022(a)(1) of the Govermnent 
Code is protected by attomey-client privilege. Rule 503 of the Texas Rules of Evidence 
encompasses:the attomey-client privilege and provides: 

A clie~lt has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential conummications made for the purpose of 
facilitating the rendition of professional legal services to the client: ' 

i; (A) between the client or a representative ofthe client and the client's 
, lawyer or a representative of the lawyer; 

':' (B) between the lawyer and the lawyer's representative; 
.... 
J 

; (C) by the client or a representative ofthe client, or the client's lawyer 
, or a representative ofthe lawyer, to a lawyer or a representative of a 
':: lawyer.representing another party in a pending action and conceming 

,<, a II1-atter of common interest therein; 
.r 
, (D) between representatives ofthe client or between the client 
': and a representative of the client; or 
,; 

(E) among lawyers and their representatives representing the 
! same client. 

TEX. R. EVID.'503(b)(1). A communication is "confidential" if not intended to be disclosed 
to third perso:hs other than those to whom disclosure is made in furtherance ofthe rendition 
of professiona:llegal services to the client or those reasonably necessary for the transmission 
ofthe cOI111m{llication. Id. 503(a)(5). Thus, in order to withhold attomey-client privileged 
infOlmation from disclosure under rule 503, a govenunental body must: (1) show the 
doclunent is a commmllcation transmitted between privileged parties orreveals a confidential 
commUl1icatiqn; (2) identify the paliies involved in the cOlmnunication; and (3) show the 
conununication is confidential by explaining it was not intended to be disclosed to third 
persons alld it:was made in furtherance ofthe rendition of professionaUegal services to the 
client. Upon a demonstration of all three factors, the infonnation is privileged and 
confidential utJ-der rule 503, provided the client has not waived the privilege or the document 
does not fall ~i thin the purview of the exceptions to the privilege enmnerated in rule 503 (d). 
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-Houston [14th 
Dist.] 1993, rio writ). 

;" 

J:, 
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You claim the remaining information subj ect to section 552. 022( a)( 1) consists of confidential 
attomey-clien~ communications made in furtherance of the rendition of professional legal 
services to the constable. Upon review, however, we find you have failed to establish any 
of the infonnation subject to section 552.022(a)(1) of the Govemment Code constitutes 
privileged attomey-client communications. Therefore, none of this infonnation may be 
withheld under mle 503 of the Texas Rules of Evidence. 

;'.: 

Section 552.10 1 ofthe Govemment Code excepts from disclosme "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 '0 1. This section encompasses information made confidential by statute, such 
as section 143.089 ofthe Local Govemment Code. You indicate the city is a civil service 
city under chapter 143 ofthe Local Govemment Code. Section 143.089 contemplates two 
different types of personnel files: a police officer's civil service file that the civil service 
director is reqilired to maintain, and an intemal file that the police department may maintain 
for its own use. Local Gov't Code § 143.089(a), (g). In cases in which a police department 
investigates apolice officer's misconduct and takes disciplinary action against an officer, it 
is required by section 143.089(a)(2) to place all investigatOlY records relating to the 
investigation~md disciplinary action, including background documents such as complaints, 
witness stateinents, and documents of like nature from individuals who were not in a 
supervisOly'capacity, in the police officer's civil service file maintained under 
section 143.Q89(a). Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 (Tex. 
App.-Austin:2003, no pet.). All investigatory materials in a case resulting in disciplinary 
action are "from the employing department" when they are held by or in possession of the 
department b~cause of its investigation into a police officer's misconduct and the department 
must forward. them to the civil service commission for placement in the civil service 
personnel file. Id. ,Chapter 143 prescribes the following types of disciplinary actions: 
removal, suspension, demotion, and uncompensated duty. See Local Gov't Code 
§§ 143.051-.055. Such records are subject to release under chapter 552 ofthe Govemment 
Code. See i4, § 143.089(f); Open Records Decision No. 562 at 6 (1990). However, a 
document rela:ting to an officer's alleged misconduct may not be placed in his civil service 
persolllel file;if there is insufficient evidence to sustain the charge of misconduct. Local 
Gov't Code §:::143.089(b). Information that reasonably relates to an officer's employment 
relationship vyith the police department and that is maintained in a police department's 
intemal file pprsuant to section 143.089(g) is confidential and must not be released. City of 
San Antonio v; San Antonio Express-News, 47·S.W.3d 556 (Tex. App.-SanAntonio 2000, 
pet. denied); .pty of San Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex. 
App.-Austi111993, writ denied). 

J 

You indicate ~ome ofthe remaining information subject to section 552.022 is taken from the 
city's police c1~partment personnel files, which are maintained in the citypolice department's 
intemal files p~lrSuant to section 143 .089(g). We note, however, an officer's civil service file 
must contain(, docmnents relating to any misconduct in those cases where the police 
department tqpk disciplinary action against the officer and periodic evaluations. See Local 

. ',-: 

~. i 
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Gov't Code; § 143.089(a)(2)-(3). Some of the remammg infonnation subject to 
section 552.02,2 clearly reflects it relates to conduct that resulted in suspension. See Local 
Gov't Code~§§ 143.051-.052 (suspension is "disciplinary action" for purposes of 
section 143 .0~9( a)(2)). Therefore, we find this information, which we have marked, resulted 
in disciplinary action against the officers at issue. In addition, the remaining information 
subj ect to 552.: 022 consists of periodic evaluations. In this instance, the request was received 
by the city, ,(Which has access to the files maintained lmder subsections 143.089(a) 
and 143.089(g); therefore, the request encompasses both of these files. Because the 
infonnation we have marked consists of evaluations or relates to misconduct that resulted 
in disciplinary action against the officers at issue, this infonnation must be maintained in the 
civil service file pursuant to subsections 143.089(a)(2) and 143.089(a)(3), and it may not be 
withheld lmder section 552.101 in conjunction with section 143.089(g) of the Local 
GovenunentCode. 

Section 552. (17(a)(2) of the Govenunent Code excepts from public disclosure the home 
addresses, hoiTIe telephone numbers, and social security number of a peace officer, as well 
as infonnatioil that reveals whether the peace officer has family members, regardless of 
whether the p~ace officer complies with sections 552.024 and 552.1175 ofthe Government 
Code.2 Gov't Code § 552. 117(a)(2). Upon review, we find the city must withhold the 
personal infoimation of peace officers we have marked under section 552.117(a)(2) of the 
Government Gode.3 However, the city may not withhold any ofthe remaining information 
subject to section 552.022(a)(1) on this basis. 

Finally, we turn to the information not subject to section 552.022. You assert that this 
infonnation i~ excepted from disclosure under section 552.103 of the Government Code, 
which provid~s in part as follows: 

/', 

(a) Iri,formation is excepted from [required public disclosure] if it is 
inforrrlation relating to litigation of a civil or criminal nature to which the 
state QT a political subdivision is or may be a party or to which an officer or 
emplo;yee of the state or a political subdivision, as a consequence of the 
persOli' soffice or employment, is or may be a party. 

(c) Inf~rmation relating to litigation involving a governmental body or an 
officer, or employee of a govenllnental body is excepted from disclosure 
under-Subsection (a) only if the litigation is pending orreasonably anticipated 

.\ 

2"Peac~:.officer" is defIned by Alticle 2.12 of the Texas Code of Criminal Procedure. 

3 As our;iuling on this infonnation is dispositive, we need not address your remaining arguments against 
its disclosure. '; 



If 

Mr. Casey S .. 'Erick - Page 6 

on the,:date that the requestor applies to the officer for public infOlmation for 
access to or duplication of the infOlmation. 

Id. § 552.1 03 (a), (c). The govemmental body has the bmden of providing relevant facts and 
docmnents t6. show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this bmden is a showing that (1) litigation is pending or 
reasonably aIfticipated on the date that the govemmental body received the request for 
infonnation, and (2) the infomlation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. HoustonP~st Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r. e.); Open Records Decision No.5 51 at 4 (1990). The govemmental body must meet both 
prongs ofthi~hest for infonnation to be excepted under section 552.103(a) . 

.\, 

To establish that litigation is reasonably anticipated, a governmental body must provide tIns 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjectme.":Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is 
reasonably anJicipated, the govemmental body must fumish concrete evidence that litigation 
involving a specific matter is realistically contemplated and is more than mere conjectme .. 
Id. Concret~; evidence to support a claim that litigation is reasonably anticipated may 
include, for e~ample, the govemmental body's receipt of a letter containing a specific tlu'eat 
to sue the gov,emmental body from an attomey for a potential opposing party. Open Rec.ords 
DecisionNo.!555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must 
be "realisticaHy contemplated"). On the other hand, this office has detennined that if an 
individual publiclytlu'eatens to bring suit against a govemmental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Decision No. 331 (1982). 

In this instan~e, you provide docmnentation showing that, on the date of the receipt of the 
present request for infonnation, the city received a demand letter from the requestor, an 
attomey repr~senting the claimant, seeking damages and stating that he plans to file suit if 
the claims are:not resolved. Based on yom representations and om review, we conclude the 
city reasonably anticipated litigation on the day it received the present request. Furthennore, 
we find the sll;bmitted infonnation pertains to the anticipated litigation. Accordingly, with 
the exceptiorfof the marked infonnation that is subject to section 552.022, the city may 
generally withhold the remaining infonnation mlder section 552.103 of the 
Govermnent <;ode. 

:., , 
We note onc¢the infonnation at issue has been obtained by all parties to the anticipated 
litigation thro:ugh discovery or otherwise, no section 552.103(a) interest exists with respect 
to the infonn~tion. See Open Records Decision Nos. 349 (1982), 320 (1982). Accord#lgly, 
the city may only withhold the infonnation the opposing party to the anticipated litigation 
has not seen or had access to under section 552.103 of the Govemment Code. We note that 
the applicabil~ty of section 552.1 03 (a) ends once the litigation has concluded or litigation is 
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no longer anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision 
No. 350 (1982). 

,,' 

hl summary, ~ith the exception of the infonnation that is subject to section 552.022(a)(1) 
of the Govenunent Code, the city may withhold the submitted infonnation tmder 
section 552.193 ofthe Government Code. With the exception of basic infonnation, the city 
may withhold Exhibit C under section 552.1 08(a)(1) of the Government Code. The city must 
withhold the infonnation we have marked tmder section 552.117(a)(2) ofthe Govenunent 
Code. The re~naininginfonnation subject to section 552.022(a)(1) ofthe Government Code 
must be relea~ed along with the basic infonnation in Exhibit C. 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts a~ presented to us; therefore, tIllS mling must not be relied upon as a previous 
detenninatiotl regarding any other infonnation or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmenta~~:body and ofthe requestor. For more infonnation concenling those rights and 
responsibilitiys, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673;16839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 

" 

the Attorney General, toll free, at (888) 672-6787. 

::j[lY' 
Nneka Kanu <: 
Assistant Att~mey General 
Open Records Division 

NK/em 

Ref: ID# 41,1427 

Enc. Submitted documents 
.', 

cc: Requ~stor 
(w/o el1closures) 


