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April 1,2011

Ms. P. Armstrong

Assistant City. Attorney

Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2011-04516
Dear Ms. Amjlstrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 413193 (ORR # 2011-0311).

The Dallas Police Department (the “department”) received arequest for information relating
to two specified service numbers. You claim some of the requested information is excepted
from disclosure under sections 552.101, 552.108, 552.130, and 552.136 of the Government
Code.! We have considered the exceptions you claim and reviewed the information you
submitted.

Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t.

Code § 552.101. This exception encompasses information other statutes make confidential.

1Al‘cholj.;"gh you do not specifically raise section 552.130 of the Government Code, you have marked
information the'l»‘.':department seeks to withhold under that exception. Accordingly, we will address
section 552.130,- which is a mandatory exception to disclosure. See Gov’t Code §§ 552.007, .352; Open
Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).

*This léfter ruling assumes the submitted representative sample of information is truly representative
of the requested ihformation as a whole. This ruling neither reaches nor authorizes the department to withhold
any informationi that is substantially different from the submitted information. See Gov’t Code
§§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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Medical records are confidential under the Medical Practice Act (the “MPA”), subtitle B of
title 3 of the Occupations Code. Section 159.002 of the MPA provides in part:

(b) A'record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). We also have concluded that when a file is created
as the result ¢f a hospital stay, all of the documents in the file that relate to diagnosis and

- treatment constitute either physician-patient communications or records of the identity,

diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained
by a physician. See Open Records Decision No. 546 (1990). Medical records must be
released on the patient’s signed, written consent, provided the consent specifies (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. See Occ. Code §§ 159.004, .005. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental. body obtained the records. See id. § 159.002(c); Open Records Decision

"No. 565 at 7 (1990). The department must withhold the medical records we have marked

under section; 159.002 of the MPA unless the department receives the required written
consent for release of the records under sections 159.004 and 159.005.%

Records of the provision of emergency medical services (“EMS”) are confidential under
section 773.091 of the Health and Safety Code, which provides in part:

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) Aﬁ_:yperson who receives information from confidential communications
or records as described by this chapter, other than a person listed in
Section 773.092 who is acting on the survivor’s behalf, may not disclose the

3As we are able to make this determination, we need not address your other claim for the marked
information. :
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information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emer gency
medlcal services.

Health & S‘e}fety Code § 773.091(b)-(c), (g). Information made confidential by
_ section 773.091 may be released to “any person who bears a written consent of the patient
or other persens authorized to act on the patient’s behalf” Id. § 773.092(e)(4). The
department must withhold the EMS records we have marked under section 552.101 of the
Government Code in conjunction with section 773.091(b) of the Health and Safety Code,
except for theinformation specified by section 773.091(g), unless the department receives
the required written consent for release under sections 773.092 and 773.093.*

Section 552.1;01 of the Government Code also encompasses common-law privacy, which
protects information that is highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and of no legitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both elements of the test must be
established. See id. at 681-82. A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press,
489 U.S. 749,:764 (1989) (finding significant privacy interest in compilation of individual’s
criminal history by recognizing distinction between public records found in courthouse files
and local police stations and compiled summary of criminal history information).

Furthermore, we find a compilation of a private citizen’s criminal history is generally not of

legitimate coricern to the public. The department must withhold the compilation of criminal
history information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy.’

We note the remaining information at issue includes a court document, which we have
"~ marked. Section 552.022 of the Government Code provides for required public disclosure
of “information that is also contained in a public court record,” unless the information is
expressly confidential under other law. Gov’t Code § 552.022(a)(17). You seek to withhold
the marked oQurt document under section 552.108 of the Government Code, which is a

‘As we'are able to make this determination, we need not address your other claim for the marked
information.

SAs we ‘are able to make this determination, we need not address your other claims for the marked
information.
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?

discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. .See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionar;{ exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov’t Code
§ 552.108 subject to waiver). As such, section 552.108 is not other law that makes
information expressly confidential for purposes of section 552.022(a)(17). Therefore, the
department may not withhold the marked court document under section 552.108 and must
release it pursuant to section 552.022(a)(17) of the Government Code.

Next, we address your claim under section 552.108 of the Government Code.
Section 552.;1i08(a)(1) excepts from disclosure “[iJnformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime.. . .
if . . . release of the information would interfere with the detection, investigation, or
prosecution of crime[.]” Gov’t Code § 552.108(a)(1). You state the remaining information
you have marked to be withheld under section 552.108 is related to a pending criminal case.
Based on your representations, we conclude the department may withhold the remaining
marked information, including the information encompassed by section 773.091(g) of the
Health and Safety Code, under section 552.108(a)(1) of the Government Code.® See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th
Dist.] 1975) (._icourt delineates law enforcement interests present in active cases), writ ref’'d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).

Lastly, we address your claims under sections 552.130 and 552.136 of the Government Code.
Section 552.130 excepts from disclosure information relating to a motor vehicle operator’s
or driver’s license or permit issued by an agency of this state. See Gov’t Code
§ 552.130(a)(1). We agree the department must withhold the Texas driver’s license numbers
you have marked under section 552.130 of the Government Code.

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of [the Act], a;credit card, debit card, charge card, or access device number thatis collected,
assembled, or'maintained by or for a governmental body is confidential.” Id. § 552.136(b); -
seeid. § 552.136(a) (defining “access device”). We agree the department must withhold the
debit card number you have marked, along with the portion of a debit card number we have
marked, under section 552.136 of the Government Code.

In summary,:the department (1) must withhold the marked medical records under
section 159.0()2 of the MPA unless the department receives the required written consent for
release underisections 159.004 and 159.005; (2) must withhold the marked EMS records
under section 552.101 of the Government Code in conjunction with section 773.091 of the
Health and Safety Code, except as specified by section 773.091(g), unless the department
receives the required written consent for release under sections 773.092 and 773.093; (3)
_must witlﬂwlcithe marked compilation of criminal history information under section 552.101
in conjunctid_n with common-law privacy; (4) must release the marked court document

§As weare able to make this determination, we need not address your other claims for this information.
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pursuant to séé:tion 552.022(a)(17) of the Government Code; (5) may withhold the rest of the
marked information related to the pending case, including the information encompassed by
section 773.091(g) of the Health and Safety Code, under section 552.108(a)(1) of the
- Government .Code; (6) must withhold the marked Texas driver’s license numbers under

section 552.130 of the Government Code; and (7) must withhold the debit card number you
have marked and the portion of a debit card number we have marked under section 552.136
of the Govetnment Code.” The department must release the rest of the submitted
information. - \

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
1esponsibilitiés please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 6735 6839 Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

incerely,

ames W. Mdi‘ris, Jin
Assistant Attorney General
Open Records Division
TWM/em 1
Ref ID#413193
Enc: Subnﬁ;ted information

c: Reqﬁé"stor
(w/o enclosures)

"We note this office issued Open Records Decision No. 684 (2009), a previous determination
authorizing all gove1mnenta1 bodies to withhold ten categories of information without the necessity of
requesting an attorney general decision, including a Texas driver’s license number under section 552.130 of
the Government Code and a debit card number under section 552.136 of the Government Code.




