ATTORNEY GEN ERAL OF TEXAS
GREG ABBOTT

April 4,2011

l\/is Cary Grace

Asslstant City Attorney

City of Austin

“P.0. Box 1088 ‘ -
AL.o_tl_n Texas,j 8767 SRR _ '

OR2011-04578
Dr Ms. QGrace:

Yiii:i ajsk.‘.whether certain information is 'sub:j ect to réquired “publi.c disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 413373.

The City of Austin (the “city”) received a request for eight categories of communications
regarding Summit Housing Partners and Marshall Arms Apartments during a specified time
period and records pertaining to the city’s contract award to S.N.A.P Management Group
(“SNAP™). You state the city will release some of the submitted information with persoml
e-mail addresses redacted under section 552.137 of the Government Code pursuant to Opwu
Rézcords Decision No. 684 (2009).! You claim some the remaining submitted information
is ~,\cepted from disclosure under section 552.107 of the Government Code. -Additionally,

yo4-state the release of the submitted proposal may implicate the proprietary interests. ¢f
SNAP. Pursuant to section 552.305 of the Government Code, you notified SNAP of the
request and 1t°{ sopportunity to submit comments to this office. See Gov’t Code § 552. 7(;3
(permitting interested third party to submit to attorney general reasons why requesmd
information should not be released); Open Recqrds Decision No. 542 (1990) (determiniag -
that statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain - applicability- of exception to disclosure in certais

_ lOpen Records Decision No. 684 is a previous determination to all govemmenté] bodies authorizifig
them to withhold ten categories of information, including e-mail addresses of members of the public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision. .
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circumstances). Wehave received comments from SNAP. We have reviewed the submrtted
arguments and representative sample of information.?

Initially, the 01ty acknowledges, and we agree, that it failed to comply with the proceduml
1equ1rements of section 552.301 of the Government Code with respect to the submitted
pr nposal A governmental body’s failure to comply with the procedural requirements of
section 5 52.301 results in the legal presumption the requested information is public and muyst
be released unless the governmental body demonstrates a compelling reason to withhold the
1nmrrnat10n from disclosure. See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 79/
S/%.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); Open Records Decision No 319
(1582) The presumption information is public under section 552.302 can generally be
overcome by demonstrating the information is confidential by law or third-party interests are
at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Because
SNAP’s interests are at stake, we will address its arguments under section 552.110 of th\,
' Covernment Code

Section 552.\107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege *
in‘erder to withhold the information at issue. Open Records Decision No. 676 at 6-7 (20023,
First, a governmental body must demonstrate the information constitutes or documents. a
communication. /d. at 7. Second, the communication must have been made “for the purpcse
of'facilitating the rendition of professional legal services” to the client governmental body.
TEX. R.EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
v 1nvolved in some capacity other than that of providing or facilitating professionzl
lebal services to -the client governmental body. In re Tex. Farmers Ins. Exch., 990
S:W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege
déss not apply if attorney acting in a capacity other than that of attorney). Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body
- -misst inform this office of the identities and capacities of the individuals to whom each .
cornmunication at issue has been made. Lastly, the attorney-client privilege applies only-to - -
a'confidential communication, id., meaning it was “not intended to be disclosed to third
persons other than those to Whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission of
the commumcatmn ? Id. 503(a)(5). .

v *We assume the “r epresentative sample” of records submitted to this office is truly representative’ of
thet rsquested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records

lettrr does not reach, and therefore does not authorize the withholding of, any other requested records to ilig
extent those records contain substantially d1fferent types of information than that submitted to this office. . -
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Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the.
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
commumcahon that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922'S.W.2d 920, 9 ’3
(T”X 1996) (pr1v11ege extends to entire communication, including facts contained therem)

You state the information at issue constitutes communications between and among the

- mayor, the city council, the city manager and his staff, attorneys for the city and their staff,

ou_tside counsel, and personnel of the city’s Neighborhood and Community Development
Department that were made for the purpose of facilitating the rendition of professional legal
services to the city. You have identified the parties to the communications. You state these
communications were made in confidence and have maintained their confidentiality. Basad -
on:your representations and our review, we find the information at issue constitutes

 privileged attorney-client communications. Therefore, the city may withhold the information

at 1ssue under aectlon 552.107.

SNAP asserts some of its proposal is excepted under section 552.110 of the Governmeént
Code. Section 552.110 protects the proprietary interests of private parties by excepting from
disclosure two types of information: trade secrets and commercial or financial information
the. release of which would cause a third party substantial competitive harm.
Section 552.110(a) of the Government Code excepts from disclosure “[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision.” The

- Texas Supreme Court has adopted the definition of trade secret from section 757 of the

RESTATEMENT OF TORTS . Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958); see also
Opcn Records Decision No. 552 at 2 (1990). Section 757 provides a trade secret is

any formula pattern, deV1ce or compilation of information which i is used in

one’s business, and which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be a formula for a

%, chemical compound, a process of manufacturing, treating or preserving

-+ materials, a pattern for a machine or other device, or a list of customers. It

~ differs from other secret information in a business . . . in that it is not

simply:information as to single or ephemeral events in the conduct of the

“i° business. ... A trade secret is a process or device for continuous use in the

operation of the business. ... [It may] relate to the sale of goods or to other

operations in the business, such as a code for determining discounts, rebates

or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.
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- RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
‘the Restatement’s definition of trade secret as well as the Restatement’s list of six trade
secret factors.] RESTATEMENT OF TORTS § 757 cmt. b, This office must accept a privatP
person’s clalm for exception as valid under that branch if that person establishes a prima
facie case for excep’uon and no argument is submitted that rebuts the claim as a matter of
law. ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies unless it has
been shown the information meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983). We also note pr1c1ng information pertaining to a particular contract is
generally not a trade secret because it is “simply information as to single or ephemeral events
in the conduct of the business,” rather than “a process or device for continuous use in the
operation of the business.” RESTATEMENTOF TORTS § 757 cmt. b; see Huffines,314 S’ W.2d -
at 776 (Tex. 1958); ORD 319 at 3, 306 at 3.

Section 552.1 IO(b) excepts from disclosure “[c]ommercial or financial information for which
it is demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” .
Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the requested information. See Open Records Decision No. 661 at 5-6 (1999) (busine,"
em terprise must show by specific factual evidence that release of information would caus
ubstanual competmve harm). '
SNAP argues information pertaining to its approach, customer, and pricing information is
excepted under section 552.110. We note SNAP publishes the identity of its customer on
itsswebsite. In light of SNAP’s own publication of such information, we are unable to
conclude ‘the identity of SNAP’s customer qualifies as trade secrets of the compainy.
Additionally, we find SNAP failed to establish a prima facie case that any of the remaining
information at issue is a trade secret. See id. § 552.110(a); ORD 402. Further, we conclude
SNAP has made only conclusory allegations that release of the remaining information at -
issue would cause substantial competitive injury, and has provided no specific factual or
evidentiary showing to support such allegations. See Gov’t Code § 552.110(b). By making
-the identity of its customer available on its website, SNAP failed to show how release of this
information would cause it substantial competitive harm. In addition, we note the pricing’

3The following are the six factors that the Restatement gives as indicia of whether information
constltutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the:
eant to which it is known by employees and others involved in the company’s business; (3) the extent of
measures taken by the company to guard the secrecy of the information; (4) the value of the information to [th° ‘
comapany and its competitors; (5) the amount of effort or money expended by the company in developing the
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by
others. RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 ( 1982) 306 at2
(1082), 255at2 C1980)
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information of a winning bidder is generally not excepted under section 552. 110(b). See
Open Records Decision Nos. 514 (1988) (public has interest in knowing prices charged by
government contractors). See generally Dep’t of Justice Guide to the Freedom of
Information Act 344-345 (2009) (federal cases applying analogous Freedom of Information

Act reasoning that disclosure of prices charged government is a cost of doing business with

government). Moreover, we believe the public has a strong interest in the release of prices
in government contract awards. See ORD 514, Thus, the city may not withhold any of the
‘ remalnlng information under section 552.110.

In ‘summary, the city may withhold the communications at issue under section 552.107 of the
Government Code The remaining information must be released. :
: This letter rulihg is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a prev1ous
- determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and .

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or.-call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be dirécted to the Cost Rules Administrator of the Office of
the Attorney General toll free, at (888) 672-6787.

Smcerely,

Ana Carolina Vieira
Assistant Attorney General
Open Records ’D1V1s1on

A’ o V/eeg
Ref DHAIBT | /
Eic.  Submitted documents

c Requestor
' (w/o enclosures)




