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April 4, 2011' 

Ms. M81ivi Gambini 
Paralegal .' 
City of Irving: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

825 West Irviilg Boulev81'd 
Irving, TexasJ5060 

'"c 

Dear Ms. G81nbini: 

0R20 11-04605 

You ask whether ce1iain information is subject to required public disclosme under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Yom request was 
assigned ID#413434 (City ID# Pl-11-339). 

The City of Irving (the "city") received a request for infonnation relating to the city 
secret81y's j op title and her absence from her position. You state the city has released some 
infonnation t6 the requestor. You claim a portion ofthe remaining information is excepted 
from disclosure under section 552.101 of the Govemment Code. We have considered the 
exception yotl claim and reviewed the submitted information. 

Section 552.101 of the Govemment Code excepts from disclosme "infonnation considered 
to be confidential by law, eitheiconstitutional, statutory, orby judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses infonnation protected by other statutes, such 
as the Health Jnsm811ce Portability 811d Accountability Act of 1996 ("HIP AA"), 42 U.S.c. 
§§ 1320d-1320d-8. At the direction of Congress, the Secret81Y of Health 811d Human 
Services ("HIjIS") promulgated regulations setting privacy standards for medical records, 
which HHS iS,sued as the Federal Standards for Privacy ofIndividually Identifiable Health 
Infonnation.See Health hlsmance Portability and Accountability Act of 1996,42 U.S.C. 
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); St811dards for Plivacy of 
hldividually 19.entifiable Health Information, 45 C.F.R. pts. 160, 164 ("Privacy Rule"); see 
also AttorneY;general Opinion JC-0508 at2 (2002). These standards govem the releasability 
of protected health infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standar~s, a covered entity may not use or disclose protectedhealthinfonnation, except 
as provided by p81is 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a) . 
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This office addressed the interplay ofthe Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 oftitle 45 ofthe Code of Federal 
Regulations provides that a covered entity may use or disclose protected health infol111ation 
to the. extent such use or disclosure is required by law and the use or disclosure complies 
with, and is limited to, the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). 
We fmiher noted the Act "is a mandate in Texas law that compels Texas govemmental 
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We, therefore, held that the disclosures lmder the Act come within 
section 164.512( a). Consequently, the Privacy Rule does not ma1ce infol111ation confidential 
for the plU}Jose of section 552.101 of the Govemment Code. See Abbott v. Tex. Dep't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin2006, no pet.); 
ORD 681 at ~;; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language ma1cing infonnation confidential). Because the 
Privacy Rule, does not make infonnation that is subject to disclosure under the Act 
confidential,the city may not withhold any pOliion of the submitted infonnation on this 
basis. ',. . 

Section 552.101 of the Govel11ment Code also encompasses the doctrine of common-law 
privacy, which protects infonnation that (1) contains highly intimate or embanassing facts, 
the pUblication of which would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate concel11 to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs 
of this test mllst be established. Id. at 681-82. The type of information considered highly 
intimate or el~banassing by the Texas Supreme Court in Industrial Foundation included 
infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate cllildren, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. This office has also fOlmd some kinds of medical 
infonnation or infonnation indicating disabilities or specific i~lnesses are generally highly 
intimate or embanassing. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional andjob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). You seek to withhold the highlighted infonnation lU1der common-law 
privacy. UpOljreview, we find the infonnation we marked is highly intimate or embarrassing 
and not oflegitimate public concel11. Accordingly, the city must withhold this information 
under section;;552.101 of the Goverriment Code in conjlU1ction with common-law privacy. 
However, we/find the remaining highlighted infol111ation is either not highly intimate or 
embalTassing;,or is of legitim~ate public concem. The city may not withhold any of the 
remaining infonnati01~ at issue under section 552.101 of the Govemment Code on the basis 
of common-Ia,w privacy. 

You assert tlw, remaining highlighted infonnation is protected lUlder constitutional privacy, 
which is also\encompassed by section 552.101. , Constitutional privacy consists of two 
interrelated types of privacy: (1) the light to make celiain kinds of decisions independently, 
and (2) an ind~vidual's interest in avoiding disclosure of personal matters. ORD 455 at 4. 
The first type~protects an individual's autonomy within "zones of privacy" which include 
matters relate¢ to marriage, procreation, contraception, family relationships, and child rearing 
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and education. Id. The second type of constitutional privacy requires a balancing between 
the individual's privacy interests and the public's need to lmow infonnation of public 
concel11. Jet The scope of information protected is nalTower than that lU1der the 
conunon-lawdoctrine of privacy; the infonnation must concern the "most intimate aspects 
ofhuman affairs." Id. at 5 (citing Ramie v. City a/Hedwig Village, Texas, 765 F.2d 490 (5th 
Cir. 1985)). Upon review, we find no portion of the remaining infonnation at issue falls 

I 

within the zohes of privacy or otherwise implicates an individual's privacy interests for 
purposes of constitutional privacy. Therefore, the city may not withhold any of the 
remaining inf?rmation under section 552.101 oftheGovenunent Code i~ conjunction with 
constitutional privacy. 

We note some of the remaining infonnation maybe subject to section 552.117(a)(1) of the 
Govenunent Code. l Section 552.117(a)(1) excepts from disclosure the home addresses and 
telephone numbers, social security munbers, and family member infonnation of CUlTent or 
f0l111er officials or employees of a governmental body who timely request that this 
infonnation q,e kept confidential under section 552.024 of the Govemment Code. Gov't 
Code § 552;i117(a)(1). Whether a particular piece of information is protected by 
section 552. 117(a)(1) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). The city may only withhold infonnation lU1der 
section 552.11 7(a)(1) ifthe employee at issue elected confidentialitYlU1der section 552.024 
prior to the date on which the request for this information was made. Therefore, the city 
must withhol~ the information we have marked pursuant to section 552.117(a)(1) if the 
employee c011-cerned timely elected to keep the marked information confidential under 
section 552.0+4. If the employee did not make a timely request for confidentiality, the 
infol111ation at issue may not be withheld under section 552.117. 

In summary, the city must withhold the information we have marked lmder section 552.101 
of the Govequnent Cod,e in conjunction with common-law privacy. To the extent the 
employee timely elected confidentiality under section 552.024 ofthe Govenunent Code, the 
city must wHhhold the infOlmation we marked under section 552.117(a)(1) of the 
Govenunent ~ode. The remaining infonnation must be released. 

'i 

This letter ruling is limited to the particular information at issue in this request ansllimited 
to the facts as!presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOl~regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the . , 

govel11mentatbodyand ofthe requestor. For more infonnation concel11ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the,0ffice of the Attorney General's Open Govemment Hotline, toll fi'ee, 

IThe Office of the Attomey General will raise a mandatory exception on behalf of a govemmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). . 
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at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation tinder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

1M.~~ 
Kate Halifield 
Assistant Attprney General 
Open Record§ Division 

KH/em 

Ref: ID# 4'13434 

Enc. Submjtted documents 

c: Requestor 
(w/o, enclosures) 
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