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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 27,2011

Mr. Justin D. Gordon The ruling you have requested has been
Assistant General Counsel amended as a result of litigation and has
Office of the General Counsel been attached to this document.

Office of the Governor
P.O. Box 12428
Austin, Texas 78711

OR2011-04665A

Dear Mr. Gordon:

This office issued Open Records Letter No. 2011-04665 (2011) on April 5,2011. We have
examined this ruling and determined Open Records Letter No. 2011-04665 is incorrect.
Where this office determines that an error was made in the decision process under
sections 552.301 and 552.306, and that error resulted in an incorrect decision, we will correct
the previously issued ruling. Consequently, this decision serves as the correct ruling and is
a substitute for Open Records Letter No. 2011-04665. See generally Gov’t Code § 552.011
(providing that Office of the Attorney General may issue a decision to maintain uniformity
in application;, operation, and interpretation of the Public Information Act (the “Act”)).

The Office of the Governor (the “governor”) received a request for eight categories of
information relating to the Emerging Technology Fund (the “fund”), including (1) records
relating to potential appointees to the fund’s advisory committee (the “committee”); (2)
memos provided by the governor about fund applicants recommended by the commiittee; (3)
notes or other records of the governor’s staff from meetings of the committee or its
subcmmmtte@s, (4) notes from meétings or other communications with the lieutenant
governor, speaker of the House, or their staff members; (5) records of recusals by members
of the committee, its subcommittees, and members of any of the regional or state centers for
innovation and commercialization; (6) complaints about the fund from applicants, legislators,
or citizens of Texas; (7) applications submitted to the regional or state centers for innovation
and commercialization, the committee, and the governor; and (8) legal opinions in response
to the funding application of Convergen Lifesciences.! You state the governor does not

3

‘YOLlpi'évide documentation showing the governor sought and received clarification from the requestor
regarding the 1eq\'ilest See Gov’t Code § 552.222(b) (stating if information requested is unclear to governmental
body or if large amount of information has been requested, governmental body may ask requestor to clarify or
narrow request, but may not inquire into purpose for which information will be used).
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Mr. Justin D. Gordon - Page 2

maintain information responsive to category 8.2 You state you will release information
responsive to: 'Categoﬂes 1 and 6 and some information responsive to categories 3 and 5. You
state you will; Wlthhold or release certain information pursuant to previous determinations
issued to the govemor in Open Records Letter Nos. 2011-00549 (2011),2011-00565 (2011),
2010-00693 (2010), 2010-08748 (2010), and 2008-04769 (2008).> See Gov’t Code
§ 552.301(a); Open Records Decision No. 673 (2001) (previous determinations). You claim
Exhibits B and C are excepted from disclosure under sections 552.104, 552.111, and 552.131
of the Government Code. Although you take no position on the public availability of the
information i 111 Exhibit D, you state this information may implicate the proprietary interests
of numerous thud parties. Accordingly, pursuant to section 552.305 of the Government
Code, you state you have notified these third parties of the request and of their right to submit
arguments to this office as to why their information should not be released.* See Gov’t Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception to disclosure under Act in certain
cncumstances) We have received comments from some of the third parties.” We have

*We note the Act does not require a governmental body to release information that did not exist when
it received a 1equest or create information in response to a request. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records DecisionNos.
605at2 (1992),';-‘555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).

*Open Records Letter Nos. 2011-00549 (2011) and 2011-00565 (2011) pertain to Convergen
LifeSciences, Inc. (“Convergen”); Open Records Letter No. 2010-00693 pertains to Xitronix Corp.; Open
Records Letter No 2010-08748 pertains to ScanTech Sciences, L.L.C.; and Open Records Letter No.
2008-04769 pertains to Bauhaus Software, Inc.

“You inform us you are withdrawing your request for a ruling on information pertaining to Agile
Planet, Inc; Hyperion Biotechnology, Inc.; Molecular LogiX, Inc; Monebo Technologies, Inc.; Savara, Inc.;
University of Texas at Dallas; and Umver51ty of Texas Health Science Center—San Antonio. You state these
third parties have notified the governor they do not object to the release of their information. Additionally,
Salient Pharmaceuticals Inc. (“Salient”) informs us it has reached an agreement with the requestor regarding
a portion of théﬁ information Salient wishes to withhold. Accordingly, this ruling does not address the
information relating to these third parties.

SWe have received comments from AdviTech, Inc. (AdviTecﬁ); BetaBatt, Inc. (“Betabatt”); Bi02
Medical, Inc., fohnellyknown as Artificial Airways, Inc. (“Bi02”); Calxeda, Iric., formerly known as Smooth-
Stone, Inc. (“Calxeda”) Convergen; Corythm, Inc. (“Corhythm™); CryoPen, Inc. (“CryoPen”); DatalnfoCom
USA, Inc. (“DatalnfoCom”); DeviceFidelity, Inc. (“DeviceFidelity”); Digital Proctor, Inc. (“Digital”); Fe2
Medical, Inc. (“Fe2”); Firefly LED Lighting, Inc. (“Firefly”); Gradalis, Inc. (“Gradalis”); Green Revolution
Cooling (“Green”); Inview Technology Corp. (“Inview”); MicroTransponder, Inc. (“MicroTransponder”);
MicroZap, Inc. (“MicroZap™); Mirna Therapeutics, Inc. (“Mirna”); Mystic Pharmaceuticals, Inc. (“Mystic”);
Net.Orange, Inc: (“Net.Orange”); Net Watch Solutions, Inc. (“Net Watch™); Neuro Resource Group, Inc.
(“NRG”); Neurolink, Inc. (“Neurolink™); OrthoAccel Technologies, Inc. (“OrthoAccel”); Palmaz Scientific,
- Inc. (“Palmaz”); Patton Surgical, Inc. (“Patton”); Photon8, Inc. (“Photon8”); PLx Pharma, Inc. (“PLx");
Resonant Optics, Inc. and Resonant Sensors, Inc. (“Resonant”); Seno Medical Instruments, Inc. (“Seno”);
SmartField, Inc. (“SmartField”); SolarBridge Technologies, Inc., formerly known as SmartSpark Energy
Systems, Inc. (“‘__‘Sola1B11dge”) Stellarray, Inc. also known as Stellar Micro Devices, Inc. (“Stellarray”);
Syndiant, Inc. (“Syndiant”); RLIP L.L.C. doing business as Terapio Corp. (“Terapio”); Texas Tech University
(“Texas Tech”);;UT Health Science Center-Houston (“UTHSC-Houston”); Veros Systems, Inc. (“Veros™);
ViroXis Corp. ($ViroXis”); VuComp, Inc. (“VuComp™); and ZS Pharma, Inc. (“ZS Pharma™).
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considered the submitted arguments and reviewed the submitted information. We have also
received and considered comments from an individual claiming aprivacy interest in a portion
of the submifted information. See Gov’t Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, we note you have marked some of the information in Exhibit C as not responsive
to the present request. We further note portions of Exhibits B and D, which we have marked,
are not responsive to the present request because they do not fall within one of the categories
of requested information or were created after the governor received the present request.
This decisiondoes not address the public availability of the non-responsive information, and
the governor need not release that information in response to this request.

Next, we note the information in Exhibit D pertaining to Convergen is currently at issue in
a lawsuit pending against the Office of the Attorney General, Convergen LifeSciences, Inc.
v. Hon. Greg:Abbott, Attorney Gen. of Tex., & Hon. Rick Perry, Gov. of Tex., No. D-1-
GN-11-000246 (419™ Dist. Ct., Travis County, Tex.).® Therefore, we will not address
whether Convergen’s information at issue in the lawsuit is excepted under the Act, but will
instead allow the trial court to determine whether this information must be released to the

public.

The governor raises section 552.104 of the Government Code for the fund applications and
notes in Exhibit B. Section 552.104 excepts from disclosure “information that, if released,
would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The protections
afforded by section 552.104 serve two purposes. One purpose is to protect the interests of
a govemmen‘éal body by preventing one competitor or bidder from gaining an unfair
advantage ovér others in the context of a pending competitive bidding process. See Open
Records Decision No. 541 (1990). The other purpose is to protect the legitimate marketplace
interests of a governmental body when acting as a competitor in the marketplace. See Open
Records Decision No. 593 (1991). In both instances, the governmental body must
demonstrate actual or potential harm to its interests in a particular competitive situation. See
Open Records Decision Nos. 593 at 2, 463 at 1 (1987), 453 at 3 (1986). A general allegation
of a remote possibility of harm is not sufficient to invoke section 552.104. See ORD 593
at'2. Furthermore, section 552.104 generally is not applicable once a competitive bidding
situation has concluded and a contract has been executed. See ORD 541.

You explain the applications in Exhibit B were submitted to the governor by twelve
companies and two universities seeking financial incentives from the fund. You state the
notes pertain to these entities, negotiations with these entities concerning fund incentives are
pending, and no contracts have been executed. You explain release of the applications and
notes would give advantage to other entities competing for the incentives by revealing details
that would permit applicants to demand changes that would prevent the governor from

e
E

5As notéd above, Convergen’s information at issue in this lawsuit was the subject of previous requests
for information, *in response to which this office issued Open Records Letter Nos. 2011-00549 (2011)

and 2011-00565 (2011)




Mr. Justin D.‘;fGordon - Page 4

negotiating or receiving the most favorable terms for the fund. You also state release of this
information would harm the economic interests of the state by revealing economic incentives
the state offers and the state’s negotiating strategies to other states competing for applicants.
You explain release of such information would permit competing states to offer more
favorable incentives to applicants, undermining the state’s ability to compete with other
states in attracting these businesses. Based on theserepresentations and our review, we agree
release of the applications and notes in Exhibit B at this time would harm the governor’s

interest in particular competitive situations, both by giving an unfair competitive advantage _

to the companies competing for fund incentives and by interfering with the governor’s
competitive recruitment of such applicants to Texas. Therefore, the governor may withhold
the information you have marked in Exhibit B under section 552.104 of the Government

Code.”

The governor,claims the remaining information in Exhibit B and the information it marked
in Bxhibit C is excepted from disclosure under the deliberative process privilege
encompassed by section 552.111 of the Government Code. See Open Records Decision
No. 615 at 2.(1993). The purpose of section 552.111 is to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex.

App.—San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open

Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined section 552.111
excepts from, disclosure only those internal communications consisting of advice,
recommendations, opinions, and other material reflecting the policymaking processes ofthe
governmental body. See ORD 615 at 5. Section 552.111 can also encompass
communications between a governmental body and a third-party, including a consultant or
other party w1th a privity of interest. See Open Records Decision No. 561 at 9 (1990)
(section 552. 111 encompasses communications with party with which governmental body
has privity ofiinterest or common deliberative process). For section 552.111 to apply, the
govemmental body must identify the third party and explain the nature of its relationship
with the governmental body. Section 552.111 is not applicable to a communication between
the governmental body and a third party unless the governmental body establishes it has a
privity of interest or common deliberative process with the third party. See id.

This office has also concluded a preliminary draft of a document intended for public release
in its final form necessarily represents the drafter’s advice, opinion, and recommendation
with regard to the form and content of the final document, so as to be excepted from
disclosure under section 552.111. See Open Records Decision No. 559 at 2 (1990) (applying
statutory predecessor). Section 552.111 protects factual information in the draft that also will
be included in the final version of the document. See id. at 2-3. Thus, section 552.111
encompasses.:the entire contents, including ‘comments, underlining, deletions, and

Asour mhng onthis mfonnatlou 18 d1spos1t1ve weneed not address your remaining arguments against
its disclosure. -
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proofreading marks, of a preliminary draft of a policymaking document that will be released
to the public in its final form. See id. at 2.

You state the remaining information in Exhibit B and the information you have marked in
Exhibit C consist of notes created by the governor’s staff during review of fund applications,
notes recording the committee’s opinions and recommendations regarding fund applications,
and score sheets relating to applicants created by the governor’s staff. You assert this
information constitutes advice, opinions, or recommendations pertaining to the governor’s
policy deliberations regarding the fund. Based on your representations and our review, we
find you have established the deliberative process privilege is applicable to the information
atissue. Therefore, the governor may withhold the remaining information in Exhibit B and
the information you have marked in Exhibit C under sectlon 552. 111 of the Government

Code.

Next, we address the third-party information in Exhibit D.® We note an interested third party
is allowed ten business days after the date of its receipt of the governmental body’s notice
under section 552.305(d) to submit its reasons, if any, as to why requested information
relating to that party should be withheld from disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As ofthe date of this letter, certain third parties have not submitted any
comments to this office explaining how release of the information at issue would affect their
proprietary interests.” Accordingly, none of the information belonging to these third parties

"Texas: Tech informs us it takes no position on the public availability of a portion of its information,
but states the mformatlon it marked may implicate the proprietary interest of another third party, III-N
Technology, Inc. (“TII- N”). Pursuant to section 552.305 of the Government Code, Texas Tech notified III-N
of the request and its right to submit arguments to this office as to why its information should not be released.
See Gov’t Code § 552.305(d); see also ORD 542.

?We have notreceived comments fromIII-N, 1st Detect Corp.; 21 Century Silicon, Inc.; 2Cimple, Inc.;
AADI, Inc.; Accelerator Technology Corp.; ActaCell, Inc.; Advanced Receiver Technologies L.L.C; Aeon Clad
Coatings L.L.C.; Agile Planet, Inc.; AgileMesh, Inc.; America Stem Cell, Inc.; Analogix Dev. Corp. dba Axelo
Inc.; Animal Innovations; Anzode Inc.; Alliance for Higher Education; Armida Technologies Corp.;
Atonometrics, Inc.; AuricX (ThermalLabs); Azaya Therapeutics, Inc.; Bellicum Pharmaceuticals, Inc.; Blue Box
Health, Inc.; Bynari, Inc.; Capstone Composites, Inc.; Capstone IntethZO Inc.; Carbon Nanotechnologies,
Inc.; Car dloSpecha Inc; Casﬂe Biosciences, Inc.; Centel for the Commercialization of Electric Technologies;
Chipotle Business Group, Inc.; ClassOne Orthodontics, Inc.; ClearVet, Inc.; CMNA Power, L.L.C.; Codekko
Software L.L.C.} CorInnova, Inc. ; Cormedics Corp.; Crystal Water Alliance; CrystaTech, Inc.; Cythmmune
Sciences, Inc.;:Dental Implant Technologies, Inc.; DentLight, Inc.; DEP Shape Memory Therapeutics;
DNAtriX, Inc.; Dogberry Solutions, Inc.; DolphmTech DRC Technologles Inc.; DRM Labs, Inc.; Electronic
Polymers Newco, Inc.; Emerald Touch; Emission Solutions Inc.; Encore Vls1on Endothehx Inc ; Ensysce
Biosciences, Inc:; Enthuze Inc.; Environmental QuahtyManagementA55001ates EONSIL, Inc,; Eves’ua Inc,;
Falcon Intematidhal, Inc,; Faradox Energy Storage, Inc.; FibeRio Technology Corp.; Frio Pharmaceuticals, Inc.;
FrogPad Inc.; Global Contour Ltd.; Go Green Fuel, Inc.; Greenfield Compression, Inc.; Halsa Pharmaceuticals,
Inc.; Hanson Robotics, Inc.; Holguin Group L.L.C.; Hydro Green Energy L.L.C.; HyEnergy Systems, Inc.;
Hyperion Biotechnology, Inc.; Ideal Power Converters, Inc.; iLearning Gateway, Inc.; Image Trends, Inc.;
Infintium Fuel Cell Systems Inc.; Informa Systems; inQuate Corp.; Interoperate.biz, Inc.; Introgen Technical
Services, Inc.; Iridescent Networks, Inc.; Ironbridge Technologies, Inc.; itRobotics, Inc.; J.C. Lads Corp. dba
Biometric Signature ID; Kewl Innovations, Inc.; KLD Energy Technologies, Inc.; Laser Tissue Welding, Inc.;
LaserGen, Inc.; Leonardo BioSystems, Inc.; Livingston Products L.L.C.; Lynntech, Inc.; MacuCLEAR, Inc.;
Mayan Pigments, Inc.; MC Nano Tissues L.L.C.; Medical Safety Technologies, Inc.; Merkatum Corp.; Metal
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may be withheld on that basis. See id. § 552.110; Open Records Decision Nos. 661 at 5-6
(1999) (stating business enterprise claiming exception for commercial or financial
information under section 552.110(b) must show by specific factual evidence that release of
requested information would cause that party substantial competitive harm), 552 at 5 (1990)
(party must establish prima facie case that information is trade secret).

Some third parties argue the confidentiality notice in the fund application or the confidential
and proprietary nature of their responsive information prohibits the release of the information
at issue. However, information is not confidential under the Act simply because the party
submitting the information anticipates or requests that it be kept confidential. Indus. Found.
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a
governmental body cannot, through an agreement or contract, overrule or repeal provisions
ofthe Act. Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3
(“[T]he obligations of a governmental body under [the predecessor to the Act] cannot be
compromised’ simply by its decision to enter into a contract.””), 203 at 1 (1978) (mere
expectation of confidentiality by person supplying information does not satisfy requirements
of statutory predecessor to Gov’t Code § 552.110). Consequently, unless the information
falls within an:exception to disclosure, it must be released, notwithstanding any expectations
or agreement specifying otherwise. ' .

Next, we note BetaBatt, InView, Veros, and ZS Pharma have submitted arguments regarding
information beyond that which the governor submitted to this office for our review. This
ruling does not address such information, and is limited to the information submitted as

Oxide Technoldgies, Inc.; Modria, Inc.; Molecular Imprints, Inc.; Molecular LogiX, Inc.; Monebo
Technologies, Inc.; MyMail Teclmology L.L.C.; MyToons fk/a Bauhaus; Nano3D Biosciences, Inc.;
NanoComposites", Inc.; NanoCoolers, Inc.; Nanoelectronics Research Institute; NanoMedical Systems, Inc.;
Nanospectra Biosciences, Inc.; Nanotailor, Inc.; Nanotechnologies, Inc.; National Trauma Institute; Neptune
Wave Power L:L.C.; Nextronics, Inc.; Nimbic Systems; NonInvasix; Novomedics L.L.C.; Oncolix, Inc.;
OncoVista Inc.; Optisense Network, Inc.; Ortho Kinematics, Inc.; OxySure Systems, Inc.; Pass2Play, Inc.;
Phoenix Renewable Energy, Inc.; Photodigm, Inc.; Pixel Engines, Inc.; PrincipleSoft, Inc.; Pronucleotein
Biotechnologies.L.L.C.; Pulmotect, L.L.C.; Pulsewave RF; Pungo, Inc.; Qcue, Inc.; Quantum Logic Devices,
Inc.; RadioMedix, Inc.; Rampart-iD Systems, Inc.; Receptor Logic, Ltd.; Reflex Biosciences, Inc.; Repair
Technologies, In¢.; RF SAW, Inc.; RFMicron, Inc.; Ringful L.L.C.; Rotating Sleeve Engine Technologies, Inc.;
Rotec Design Ltd.; SafeTScribe Technologies; ScanTech Holdings L.L.C.; Secure Origins, Inc.;
SEMATECH-Adv. Processing & Prototyping Center; SEMMT, Inc. (Apaxis Medical); Senda Micro
Technologies, Inc.; SeprOx L.L.C.; Shape Memory Therapeutics, Inc.; SkyWay Aerospace Technology, Inc.;
Smart Imaging Technologies Co.; SNRLabs Corp.; Solarno, Inc.; Space Services, Inc.; SPACEHAB, Inc.;
Spinnaker Semiconductor, Inc.; StarVision Technologies, Inc.; Streamami L.L.C.; Sunrise Ridge Algae, Inc.;
Tenaska, Inc.; Terrabon L.L.C.; Texas A&M University Health Science Center; Texas A&M University
System; Texas Agricultural Experiment Station; Texas Piezoelectric, Inc.; Texas Railroad Commission; Texas
Robotics; Texas:State University; Theft-Proof Data L.L.C.; ThromboVision, Inc.; Trinity Thermal Systems
L.P.; Turbo Thermal Corp.; Turbo Trac Limited L.P.; TXL Group; University of Houston; University of North
Texas; University of Texas System Health Science Center; University of Texas System; University of
Texas-Arlingtony University of Texas-Austin; University of Texas-El Paso; University of Texas-San Antonio;
University of Texas-Tyler; Varaha Systems, Inc.; Velatec; Veroscan, Inc.; Visualase; Vivante GMP Solutions,
Inc.; Voxelogix Corp:; Waldo Networks, Inc.; Wham! Inc.; World Wide Notary L.L.C.; Xilas Medical, Inc.;
Xitronix Corp.; Xpower Solutions L.L.C. d/b/a Xtreme Power; Zehicle, Inc.; Zero Emission Energy Plants Ltd.;
or Zyvex Corp. ',
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responsive to the request by the governor. See Gov’t Code § 552.301(e)(1)(D)
(governmental body requesting decision from attorney general must submit copy of specific
information requested). As ZS Pharma has not submitted arguments against disclosure of
any of the submitted information, the governor may not withhold any information on the
basis of ZS Phalma s arguments.

Next, Texas Tech and ViroXis inform us portions of the submitted information are subj ect
to a prior 1uhng issued by this office. In Open Records Letter No. 2011-01142 (2011), we
determined the governor must withhold a portion of Texas Tech’s information under
section 552.101 of the Government Code in conjunction with section 51.914 of the
Education Code and a portion of ViroXis’s information under section 552.110(b) of the
Government Code. Therefore, to the extent the submitted information is encompassed by
our previous ruling, and as we have no indication that the law, facts, and circumstances on
which that decision was based have changed, the governor must continue to rely on our
decision in Open Records Letter No. 2011-01142 and withhold Texas Tech’s information
at issue according to that ruling. See Gov’t Code § 552.301(a); ORD 673 at 6-7 (listing
elements of first type of previous determination under Gov’t Code § 552.301(a)). We note, .
however, in Open Records Letter No. 2011-01142, ViroXis’s information atissue concerned
a contract for.receipt of money from the fund. However, the present request is for fund
applications, not contracts for the receipt of money from the fund. Accordingly, because the
law, facts, and circumstances on which Op enRecords Letter No. 2011-01142 was based have
changed withiespect to ViroXis’s information, the governor may not rely on Open Records
Letter No. 2011-01142 as a previous determination for ViroXis’s information. Thus, the
governor may not withhold or release ViroXis’s information in accordance with that ruling.
To the extentthe submitted information is not encompassed by this previous ruhng, we will
consider the submitted arguments.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. While BetaBatt, Gradalis, and the individual claiming a privacy interest
generally assert portions of their information are confidential by law, they have not directed
our attention to any confidentiality provision, nor are we aware of any, that would make the
information at issue confidential under section 552.101. See, e.g., Open Records Decision
Nos. 611 at 1 (1992) (common-law privacy), 600 at 4 (1992) (constitutional privacy), 478
at2(1987) (statutory confidentiality). Therefore, the governor may not withhold any portion
of these thud parties’ responsive information under section 552.101 of the Government

Code.

Section 552.101 encompasses information made confidential by other statutes. Resonant
claims a port_ibn of its submitted application is confidential under the federal Freedom of
Information Act (“FOIA”), section 552 of title 5 of the United States Code. In addition,
AdviTech claims a portion of its information is confidential under section 552a of'title 5 of
the United States Code, also known as the federal Privacy Act. FOIA and the Privacy Act
apply to an “agency,” which is defined as “any executive department, military department,
Government corporation, Government controlled corporation, or other establishment in the
executive branch of the Government (including the Executive Office of the President), or any
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independent regulatory agency[.]” See 5 U.S.C. § 552a(a)(1) (referring to 5 U.S.C. § 552(¢)
for definition of “agency”). In this instance, the submitted information is maintained by the
governor, which is a state, and not a federal, agency. This office and the courts have stated
FOIA and the Privacy Act apply only to federal agencies and not to state or local agencies.
See St. Michael’s Convalescent Hosp. v. State of California, 643 F.2d 1369, 1373 (Sth
Cir. 1981) (definition of agency under Privacy Act does not encompass state agencies or
bodies); Shields v. Shetler, 682 F.Supp. 1172, 1176 (D. Colo. 1988) (Privacy Act does not
apply to state.agencies or bodies); Davidson v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980)
(state governments not subject to FOIA); Attorney General Opinion MW-95 (1979) (neither
FOIA nor federal Privacy Act applies to records held by state or local governmental bodies
in Texas). Therefore, the governor may not withhold any of the submitted information under
section 552.101 of the Government Code on the basis of FOIA or the federal Privacy Act.

AdviTech also contends a portion of its information is confidential under the Federal
Financial Modernization Act, also known as the Gramm-Leach-Bliley Act (the “GLB Act”).
See 15 U.S.C. § 6801 et seg. Section 6802(c) of the GLB Act provides as follows:

. a nonaffiliated third party that receives from a financial institution
nonpublic personal information [defined by the GLB Act as personally :
identifiable financial information as defined by federal regulations] under this  ::
section shall not, directly or through an affiliate of such receiving third party,
disclose such information to any other person that is a nonaffiliated third
party of both the financial institution and such receiving third party, unless
such disclosure would be lawful if made directly to such other person by the
finaneial institution.

15U.S.C. § 6802(c). AdviTech contends a portion of its information is confidential under
the GLB Act. . However, AdviTech does not inform this office, nor does the information on
its face reflect, that the information at issue is nonpersonal public information as defined by
the GLB Act or personally identifiable financial information as defined by the federal
regulations. See id. § 6809(4)(A) (defining “nonpersonal public information™); 16 C.F.R.
§ 313.3(0)(1) (defining “personally identifiable financial information”); Individual Reference
Servs. Group, Inc. v. FTC, 145 F. Supp. 2d 6, 17 (D.D.C. 2001) (“It is the context in which
information is disclosed—rather than the intrinsic nature of the information itself—that
determines whether information falls within the GLB Act.”). Thus, we are unable to
conclude the GLB Act is applicable to this information. '

Next, we note the submitted information includes a Form 1065 tax return. Prior decisions
of this office:have held section 6103(a) of title 26 of the United States Code renders tax
return information confidential. Attorney General Opinion H-1274 (1978) (tax returns);
Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) ( W-2 forms). -
Section 6103(b) defines the term “return information” as “a taxpayer’s identity, the nature,
source, or amount of . . . income, payments, . . . tax withheld, deficiencies, overassessments,
or tax payments . . . or any other data, received by, recorded by, prepared by, furnished to,
or collected by the Secretary [of the Internal Revenue Service] with respect to areturnor . . .
the determination of the existence, or possible existence, of liability . . . for any tax, penalty,
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... or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term
“return information” expansively to include any information gathered by the Internal
Reveniie Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v:iKolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111
(4th Cir. 1993). Thus, we find the governor must withhold the Form 1065 tax return we have
marked pursuant to federal law.

Texas Tech and UTHSC-Houston contend portions of their information are confidential
under section 552.101 of the Government Code in conjunction with section 51.914 of the
Education Code. Section 51.914 provides in part:

In order to protect the actual or potential value, the following information
shall be confidential and shall not be subject to disclosure under [the Act], or
otherwise: ‘

(1) all information relating to a product, device, or process, the
- application or use of such a product, device, or process, and all
i technological and scientific information (including computer
s programs) developed in whole or in part at a state institution of higher
» education, regardless of whether patentable or capable of being
" registered under copyright ortrademark laws, that have a potential for
. being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
" application or use of such product, device, or process, and any
technological and scientific information (including computer
. programs) that is the proprietary information of a person, partnership,
. corporation, or federal agency that has been disclosed to an institution
. of higher education solely for the purposes of a written research
- contract or grant that'contains a provision prohibiting the institution
. of higher education from disclosing such proprietary information to
+ third persons or parties|.] ‘

Educ. Code § 51.914(1)-(2). As noted in Open Records Decision No. 651 (1997), the
legislature is; silent as to how this office or a court is to determine whether particular
scientific information has “a potential for being sold, traded, or licensed for a fee.”
Furthermore, whether particular scientific information has such a potential is a question of -
fact that this office is unable to resolve in the opinion process. See id. Thus, this office has
stated that in considering whether requested information has “a potential for being sold, -
traded, or licensed for a fee,” we will rely on a university’s assertion that the information has
this potential. See id.; but see id. at 10 (university’s determination information has potential
for being sold, traded, or licensed for fee is subject to judicial review). We note
section 51.194 is not applicable to working titles of experiments or other information that
does not reveal the details of the research. See Open Records Decision Nos. 557 at 3 (1990),
497 at 6-7 (1988). Moreover, section 51.914 is applicable only to information “developed
in whole or in part at a state institution of higher education.” Educ. Code § 51.914(1).




Mr. Justin D. Gordon - Page 10

Texas Tech informs us its information at issue outlines the details of a turbulence analysis
service. Texas Tech states the information was developed by its researchers and has the
potential for being sold, traded, or licensed for a fee. Texas Tech contends disclosure of the
information would reveal the substance of the research. UTHSC-Houston informs us its
information at issue concerns proprietary information regarding unpublished research efforts,
results, plans, and strategy. UTHSC-Houston states it can potentially sell or license this
information for a fee, and disclosure of this information-would reveal substance of the
research. Based on these representations, we conclude Texas Tech’s information at issue and
aportion of UTHSC-Houston’s information at issue, which we have marked, are confidential
under section'51.914(1) of the Education Code. However, UTHSC-Houston also seeks to
withhold the names, titles, qualifications, and other background information of individuals
being considered as potential recruits to lead proposed research. Upon further review, we
find this information does not reveal the specifics of any actual research. Consequently, we
determine UTHSC-Houston failed to establish the applicability of section 51.914(1) to its
remaining information, and the governor may not withhold this information under
section 552.101 of the Government Code.

We note Texas Tech and UTHSC-Houston transferred the information at issue to the
governor. This office has long held that information may be transferred between
governmental bodies without violating its confidential character on the basis of arecognized
need to maintain an unrestricted flow of information between governmental bodies, so as to
effectively carry out the business of the state. See Attorney General Opinions GA-0055
(2003), H-836 (1976), H-242 (1974), M-713 (1970); see also Open Records Decision
Nos. 674 (20(_)1), 667 (2000). But see Attorney General Opinion DM-353 at 4 n.6 (1995)
(interagency transfer prohibited where confidentiality statute enumerates specific entities to
which release of confidential information is authorized and where receiving agency is not
among statute's enumerated entities); see also Open Records Decision No. 655 (1997); cf.
Attorney General Opinion GA-0019 (2003) (information could not be transferred where
statute absolutely prohibited disclosure). Therefore, the information at issue remains
confidential in the governor’s possession under section 51.914 of the Education Code and
must be withleld from disclosure on that basis under section 552.101 of the Government

Code.

AdviTech, Bi02, Corhythm, CryoPen, DataInfoCom, Digital Proctor, Fe2, Green, Mystic,
Net Watch, Neurolink, NRG. Palmaz, PLx, Seno, Smartfield, Stellarray, Veros, ViroXis, and
VuComp claim their information is excepted from disclosure under section 552.101 of the
Government .Code in conjunction with section 490.057 of the Government Code.
Section 490.057 addresses the confidentiality of certain information pertaining to the fund
and provides as follows:

Information collected by the governor’s office, the committee, or the

committee’s advisory panels concerning the identity, background, finance,

marketing plans, trade secrets, or other commercially or academically

sensitive information of an individual or entity being considered for an award

from the fund is confidential unless the individual or entity consents to

disclosure of the information.
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Id. § 490.057. ‘We note section 490.057 applies only to an entity “being considered for an

award from the fund[.]” Id. The governor does not indicate any of the information in

Exhibit D relates to any entity “being considered” for an award. Although some third parties

argue they are “still ‘being considered’ for an award from the fund” because they have not

received theii entire disbursements from the fund, we note an entity first must enter into a

contract with’the governor to receive an award from the fund. Id. § 490.101(g) (before

making award from fund, governor shall enter into written agreement with entity receiving

award). Such a contract may include terms relating to an award and “shall also specify other

matters considered necessary by the governor, lieutenant governor, and speaker of the house

of representatives.” Id. §§ 490.101(1), .103(b). Any fund disbursements therefore relate to

terms of existing contracts between the governor and entities who have already received

awards from the fund. Accordingly, we find these companies who have been approved for

awards are nolonger “being considered” for an award for purposes of section 490.057 of the'
Government +Code.  Other third parties argue their information is protected by

section 490.057 because their applications for an award from the fund were denied. We

likewise find these entities are no longer “being considered” for an award from the fund for
section 490.057 purposes. Therefore, none of the information in Exhibit D is confidential

under section:490.057, and the governor may not withhold it under section 552.101 of the

Government Code on that basis. :

Section 552.1‘01 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimaté concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. /d. at 681-82. This office has found personal financial information not related
to a financial transaction between an individual and a governmental body is intimate and
embarrassing and of no legitimate public interest. See Open Records Decision Nos. 600
(1992) (employee’s designation of retirement beneficiary, choice of insurance carrier,
election of optional coverages, direct deposit authorization, forms allowing employee to
allocate pretax compensation to group insurance, health care or dependent care), 545 (1990)
(deferred conipensation information, participation in voluntary investment program, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history). We
note, however, common-law privacy protects the privacy interests of individuals, but not of
corporations or other types of business organizations. See Open Records Decision Nos. 620
(1993) (corperation has no right to privacy), 192 (1978) (right to privacy is designed
primarily to protect human feelings and sensibilities, rather than property, business, or other
pecuniary interests); see also U. S. v. Morton Salt Co., 338 U.S. 632, 652 (1950); Rosen v.
Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989), rev’d on
other grounds, 796 S.W.2d 692 (Tex. 1990) (corporation has no right to privacy). We further
note names, addresses, telephone numbers, educational history, and work background of
individuals are not highly intimate or embarrassing. See ORD 455 at 7 (names and addresses

not protected by privacy).

Bi02, Corhytﬁm, Fe2, Mystic, Net Watch, Neurolink, NRG, Palmaz, Veros, ViroXis, and
VuComp claim portions of their information are protected by common-law privacy. Upon
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review, we find portions of the information belonging to these companies, as well as in the
remaining third-party information, reflect individual owners’ or investors’ personal financial
decisions and do not involve a financial transaction between the individuals and a
governmental body. Therefore, the governor must withhold this information, which we have
marked, under section 552.101 of the Government Code in conjunction with common-law
privacy. We note, however, the remaining owners or investors at issue are business entities
or the information at issue is not highly intimate or embarrassing and of no legitimate public
interest. Consequently, the governor may not withhold any of the remaining information
under section 552.101 in conjunction with common-law privacy.

Mirna and Syndiant raise section 552.102 of the Government Code for portions of their
information. Section 552.102(a) excepts from disclosure “information in a personnel file,
the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy[.]” Gov’t Code § 552.102(a). Section 552.102(a) protects information relating to
public officials and employees. See Open Records Decision No. 345 (1982). In this
instance, the information at issue relates to private entities. Therefore, the governor may not
withhold any:portion of these third parties’ information under section 552.102(a) of the

Government Code.

Resonant clairns a portion of its information is excepted from disclosure by the litigation
exception, section 552.103 of Government Code. Resonant states the information at issue
isrelated to pending litigation involving a political subdivision of the state, Resonant Sensors

Inc., Resonant Optics, Inc, and Board of Regents, University Of Texas System v. SRU

Biosystems, Inc., Civil Action No. 08-cv-01978, in the Dallas Division of the United States
District Court for the Northern District of Texas. Because section 552.103 protects only the
interests of a governmental body, as distinguished from exceptions intended to protect the
interests of third parties, we do not address Resonant’s argument under section 552.103. See
Open Records Decision Nos. 542 (statutory predecessor to section 552.103 does not
implicate rights of third party), 522 (1989) (discretionary exceptions in general).
Furthermore, we note the governor is not a party to this lawsuit. The litigation exception
only applies when the governmental body is a party to the pending or reasonably anticipated
litigation. See Gov’t Code § 552.103(a); Open Records Decision No. 575 at 2 (1990).
Accordingly, ‘the governor may not withhold any of Resonant’s information under
section 552.103 of the Government Code.

Smartfield, Sf;lldiallt, and VuComp raise section 552.104 of the Government Code for

“portions of their responsive information. We note, however, the governor does not raise

section 552.104 for any of the information in Exhibit D. Because section 552.104 only
protects the interests of a governmental body and does not protect the interests of third
parties, we will not consider these third parties’ claims under section 552.104. See Open
Records Decision No. 592 at 8 (1991). '

Many of the third parties raise section 552.110 of the Government Code for portions of their
information. | Section 552.110 protects the proprietary interests of private parties by
excepting from disclosure two types of information: trade secrets and commercial or
financial information, the release of which would cause a third party substantial competitive
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harm. Section 552.110(a) ofthe Government Code excepts from disclosure “[a] trade secret
obtained from a person and privileged or-confidential by statute or judicial decision.” Gov’t
Code § 552.110(a). The Texas Supreme Court has adopted the definition of trade secret
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763
(Tex. 1958); see also ORD 552 at 2. Section 757 provides that a trade secret is

any fdrrnula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the business
.... Atrade secret is a process or device for continuous use in the operation
of thebusiness . . . . [It may] relate to the sale of goods or to other operations
in the:business, such as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 SW.2d at 776. In

determining whether particular information constitutes a trade secret, this office considers

the Restatement’s definition of trade secret as well as the Restatement’s list of six trade

secret factors.!® RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a

private person’s claim for exception as valid under section 552.110 if that person establishes

a prima facie case for exception and no argument is submitted that rebuts the claim as a
matter of law, ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies

- unless it has been shown the information meets the definition of a trade secret and the

necessary factors have been demonstrated to establish a trade secret claim. See Open

Records Decision No. 402 (1983). )

Section 552. 17 0(b) excepts from disclosure “[c]ommercial or financial information for which
it is demonstrated based on specific factual evidence that disclosure would cause substantial

"The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret:

(1) the éxtent to which the information is known outside of {the company];
(2) the extent to which it is known by employees and others involved in [the company’s]

business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by othets. -

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decigion Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2}(1980). .

e
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competitive lfarm to the person from whom the information was obtained.” Gov’t Code
§ 552.110(b). Section 552.110(b) requires a specific factual or evidentiary showing, not
conclusory or‘generalized allegations, that substantial competitive injury would likely result
from release of the requested information. See ORD 661 at 5-6 (business enterprise must
show by specific factual evidence that release of information would cause it substantial
competitive harm).

In asserting his information should be excepted from disclosure, the individual claiming a
privacy interest relies on the test pertaining to the applicability of the section 552(b)(4)
exemption under the federal Freedom of Information Act to third-party information held by
a federal agerncy, as announced in National Parks & Conservation Association v. Morton,
498 F.2d 765 (D.C. Cir. 1974). The National Parks test provides that commercial or
financial information is confidential if disclosure of information is likely to impair a
governmental.body’s ability to obtain necessary information in the future. National Parks,
498 F.2d at 770. Although this office once applied the National Parks test under the
statutory predecessor to section 552.110, that standard was overturned by the Third Court of
Appeals when it held National Parks was not a judicial decision within the meaning of
former section 552.110. See Birnbaum v. Alliance of Am. Insurers, 994 S.W.2d 766 (Tex.
App.—Austin 1999, pet. denied). Section 552.110(b) now expressly states the standard to
be applied and requires a specific factual demonstration that the release of the information
in question would cause the business enterprise that submitted the information substantial
competitive harm. See ORD 661 at 5-6 (discussing the enactment of section 552.110(b) by
Seventy-sixth; Legislature). The ability of a governmental body to continue to obtain
information from private parties is not a relevant consideration under section 552.110(b).
Id. Therefore, in making our determinations under section 552.110, we will consider only
the third parties’ interests in their responsive information.

AdviTech, BetaBatt, Bi02, Calxeda, Corhythm, Device Fidelity, Digital Proctor, Fe2, Firefly,
Gradalis, Green, MicroZap, Net.Orange, Neurolink, NRG, OrthoAccel, Palmaz, Photon§,
Resonant, Seno, Smartfield, SolarBridge, Stellarray, Veros, ViroXis, and VuComp contend
portions of their responsive information constitute trade secrets. After reviewing these
companies’ atguments and the information at issue, we find Digital Proctor, Green, NRG,
and SolarBridge have made prima facie cases that portions of their information constitute -
a trade secret; Thus, the governor must withhold the information we have marked under
section 552.110(a) of the Government Code. However, we conclude AdviTech, BetaBatt,
Bi02, Calxeda, Corhythm, Device Fidelity, Fe2, Firefly, Gradalis, MicroZap, Net.Orange,
Neurolink, OrthoAccel, Palmaz, Photon8, Resonant, Seno, Smartfield, Stellarray, Veros,
ViroXis, and VuComp have failed to establish any of their information meets the definition
of a trade secret. Thus, the governor may not withhold any of the remaining information
under section 552.110(a) of the Government Code. ‘

Advitech, BetaBatt, Bi02, Calxeda, Corhythm, CryoPen, Device Fidelity, Fe2, Firefly,
Gradalis, Green, InView, MicroTransponder, MicroZap, Mirna, Mystic, Net.Orange, Net
Watch, Neurolink, NRG, OrthoAccel, Palmaz, Patton, Photon8, Resonant, Seno, Smartfield,
SolarBridge, Stellarray, Syndiant, Terapio, Veros, ViroXis, VuComp, and the individual
claiming a privacy interest seek to withhold portions of their information under
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section 552.110(b) of the Government Code. Upon review, we determine AdviTech, Bi02,
Calxeda, Corhythm, CryoPen, Fe2, Green, MicroTransponder, MicroZap, Mystic, Net
Watch, Neurolink, NRG, Palmaz, Seno, Smartfield, SolarBridge, Terapio, ViroXis, and
VuComp have established portions of their information, which we have marked, constitute
commercial or financial information, the release of which would cause their companies
substantial competitive injury. Therefore, the governor must withhold the information we
have marked.under section 552.110(b). However, we find AdviTech, Bi02, Calxeda,
Corhythm, CryoPen, Fe2, Green, MicroZap, Mystic, Net Watch, Neurolink, NRG, Palmaz,
Seno, Smartfield, Terapio, ViroXis, and VuComp have made only conclusory allegations that
the release of'their remaining information would result in substantial competitive injury.
Furthermore,: we find Betabatt, Device Fidelity, Firefly, Gradalis, InView, Mirna,
Net.Orange, OrthoAccel, Patton, Photon8, Resonant, Stellarray, Syndiant, Veros, and the
individual claiming a privacy interest have made only conclusory allegations that the release
of any of theirinformation would result in substantial competitive injury. See Open Records
Decision Nos. 661 (for information to be withheld under commercial or financial information
prong of section 552.110, business must show by specific factual evidence that substantial
competitive injury would result from release of particular information at issue), 509 at 5
(1988) (because costs, bid specifications, and circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts was entirely too speculative), 319 at 3 (information relating to organization
and personnel, professional references, market studies, qualifications, and pricing are not
ordinarily excepted from disclosure under statutory predecessor to section 552.110).
~ Accordingly, -the governor may not withhold any of the remaining information under
section 552.110(b) of the Government Code. :

Smartfield also raises section 552.113 of the Government Code, which protects certain
geological, geophysical, and other information regarding the exploration or development of
natural resources. See Gov’t Code § 552.113; see generally Open Records Decision No. 627
(1994). Because Smartfield has not demonstrated this exception is applicable to any of its
information, the governor may not withhold any of Smartfield’s information under
section 552.113 of the Government Code.

Gradalis, MidfoZap, Resonant, Smartfield, Stellarray, and VuComp raise section 552.131 of
the Government Code for portions of their information. Section 552.131 providesinrelevant

part:

(2) Information is excepted from [required public ‘disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) atrade secret of the business prospect; or

V.‘- (2) commercial or financial information for which it is demonstrated
:based on specific factual evidence that disclosure would cause
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. substantial competitive harm to the person from whom the
- information was obtained. ‘

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131(a)—(b). Section 552.131(a) excepts from disclosure only “trade
secret[s] of [a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Id. Thus, the
protection provided by section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Government Code. See id. § 552.110(a)—(b); ORD 552, 661.
Therefore, because we have already disposed of these third parties’ claims under
section 552.110, the governor may not withhold the remaining information under
section 552.131(a) of the Government Code. Furthermore, we note section 552.131(b) is
designed to protect the interests of governmental bodies, not third parties. As the governor
“does not assert section 552.131(b) for any third-party information, we conclude no portion
of the remaining information is excepted under section 552.131(b) of the Government Code.

We note a portion of the remaining information is subject to Section 552.136 of the
Government Code. Section 552.136 provides as follows:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunicdtions service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another-access device may be used to:

: (1) obtain money, goods, services, or another thing of value; or

* (2) initiate a transfer of funds other than a transfer originated solely
- by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for'a governmental body is confidential.

Gov’t Code § 552.136. Accordingly, the governor must withhold the bank account number
and bank routing number we have marked under section 552.136 of the Government Code. !

""We note Open Records Decision No. 684 (2009) is a previous determination to all governmental
bodies authorizirlg them to withhold ten categories of information, including bank account numbers and bank
routing numbers inder section 552.136 of the Government Code, without the necessity of requesting an attorney
general decision.
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Bi02, Corhythm, Device Fidelity, Fe2, Net.Orange, Neurolink, Palmaz, and ViroXis raise

“section 552.136 of the Government Code for portions of their remaining information. Upon

review, we find these companies have failed to demonstrate how the federal tax identification
numbers, Texas comptroller of public accounts numbers, or North American Industry
Classification System numbers they seek to withhold under section 552.136 constitute access
device numbers used to obtain money, goods, services, or another thing of value or initiate
atransfer of funds other than a transfer originated solely by paper instrument. Therefore, the
governor may not withhold any of the remaining information under section 552.136 of the
Government Code.

Fe2 and VuComp raise section 552.137 of the Government Code for portions of their
remaining information. Section 552.137 provides in part:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(c) Subsection (a) does not apply to an e-mail address:

“(3) contained in a response to a request for bids or proposals,
' contained in a response to similar invitations soliciting offers or
* information relating to a potential contract, or provided to a

governmental body in the course of negotiating the terms of' a contract
- of potential contract][.]

Id. § 552.137(a), (c). These third parties assert the e-mail addresses in their responsive
information are excepted under section 552.137. However, we note the e-mail addresses at
issue are subject to section 552.137(c)(3). We therefore find these e-mail addresses are not
excepted from disclosure under section 552.137(a) and may not be withheld on that basis.

Net Watch asserts its submitted information is excepted under section 552.143 of the
Government Code. Section 552.143 provides in part “[a]ll information prepared or provided
by a private ‘investmegt fund and held by a governmental body that is not listed in
Section 552.0225(b) [of the Government Code] is confidential and excepted from [required
public disclosure].” Id. § 552.143(a). Section 552.143(d)(1) defines a private investment
fund as “an entity, other than a governmental body, that issues restricted securities to a
governmental body to evidence the investment of public funds for the purpose of
reinvestment.” 7d. § 552.143(d)(1). Net Watch states the information at issue “was prepared
as a review and analysis of a government body, [the fund], for the direct purchase of
securities in Net Watch Solutions, a private business venture.” Net Watch does not
represent, and the submitted information does not indicate, Net Watch issues restricted
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securities to a governmental body to evidence the investment of public funds for the purpose
of reinvestment. Consequently, we find Net Watch has failed to demonstrate it is a private
investment fund for purposes of section 552.143. We therefore conclude the governor may
not withhold any of the remaining information under section 552.143 of the Government
Code.

In summary, the governor may withhold the information you have marked in Exhibit B under
section 552.104 of the Government Code. The governor may withhold the remaining
information in Exhibit B and the information you have marked in Exhibit C under
section 552.111 of the Government Code. To the extent the information at issue is
encompassed by Open Records Letter No. 2011-01142, the governor must continue to rely
on that ruling and withhold the information according to that ruling. The governor must
withhold the Form 1065 tax return in Exhibit D we have marked under section 552.101 of
the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code. The governor must withhold the information in Exhibit D we have marked under

‘'section 552.101 of the Government Code in conjunction with section 51.914(1) of the

Education Code. The governor must withhold the information in Exhibit D we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
The governor must withhold the information in Exhibit D we have marked. under
section 552.110(a) and section 552.110(b) of the Government Code. The governor must
withhold the bank account number and bank routing number in Exhibit D we have marked
under section552.136 of the Government Code. The governor must release the remaining -
information. -

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Mack T. Harrison
Assistant Attorney General
Open Records Division

MTH/em
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Ref: 1D# 411887
Enc. Slelnitted documents

c: Requestor
(w/o enclosures)

c: All Third Parties
(w/o enclosures)




Third Parties for OR2011-04665A

ADAM SENCENBAUGH
ASSOCIATE

HAYNES AND BOONE LLP
VUCOMP INC

600 CONGRESS AVE STE 1300
AUSTIN TX 78701-3285

MARK TLAPAK
CEO

GREEN REVOLUTION COOLING
5555 NORTH LAMAR STE K117
AUSTIN TX 78751

ROGER D AKSAMIT
PARTNER

THOMPSON & KNIGHT LLP
1900 SAN JACINTO CENTER
98 SAN JACINTO BLVD
AUSTIN TX 78701-4238

STEVE BARCIK:

FIREFLY LED LIGHTING INC
3925 WEST BRAKER LN
AUSTIN TX 78759

SHAUN SIMS -,

PRESIDENT

DIGITAL PROCTOR

600 WEST 20™ ST #3207
AUSTIN TX 78705

RODRIGO J FIGUEROA

COX SMITH MATTHEWS INC
112 BAST PECAN ST STE 1800
SAN ANTONIO TX 78205

JAY BHATTACHARYA

BHATTACHARYA & ASSOCIATES PC

400 EAST ROYAL LN STE 290
IRVING TX 75039



SEAN D FORBES |
NEEL HOOPER & BANES PC

1700 WEST LOOP SOUTH STE 1400
HOUSTON TX 77027-3008

PAUL CASTELLA
PRESIDENT
CARDIOSPECTRA INC
12621 SILICON.DR

SAN ANTONIO TX 78249

DON LAWSON
CEO :

DIABETICA SOLUTIONS (XILAS)
12665 SILICON DR

SAN ANTONIO TX 78249

MARK MELLIAR-SMITH

CEO .

MOLECULAR IMPRINTS

1807-C WEST BRAKER LN STE 100
AUSTIN TX 78708-1485

T DONALD PAYNE
PRESIDENT & CEO

NANOSPECTRA BIOSCIENCES INC

8285 EL RIO ST STE 150
HOUSTON TX 77054-4654

i
A

WILLIAM ALTMAN
PRESIDENT & CEO
CORINNOVA INC

7000 FANNIN ST STE 1950 D
HOUSTON TX 77030

TIM TUGGEY :

NATIONAL MANAGING PARTNER
MYTOONS F/K/A BAUHAUS

755 EAST MULBERRY AVE STE 200
SAN ANTONIOTX 78212



ANOUAR JAMOUSSI
PRESIDENT & CEO
ITROBOTICS '

12841 CAPRICORN ST
STAFFORD TX77477-3912

MORTEZA NAGHAVI

CEO

ENDOTHELIX

710 NORTH POST OAK RD STE 204
HOUSTON TX 77024

JEFFREY BAHR

CEO

NANOCOMPOSITES INC

3400 RESEARCH FOREST DR STE B-4
THE WOODLANDS TX 77381

DAVID HANSON

CEO & CTO

HANSON ROBOTICS
1201 CREEKFIELD DR
PLANO TX 75075

DALE MISCZYNSKI
PRESIDENT

MONEBO TECHNOLOGIES
1800 BARTON CREEK BLVD
AUSTIN TX 78735

DAVID WELCH.
PRESIDENT ..
OPTISENSE NETWORK
1308 10TH ST
BRIDGEPORT TX 76426

KIN GILL :

GENERAL COUNSEL & SECRETARY
XTREME POWER

1120 GOFORTH RD

KYLE TX 78640



HECTOR HOLGUIN

CHIEF EXECUTIVE OFFICER
SECURE ORIGINS INC

500 WEST OVERLAND AVE STE 320
EL PASO TX 79901

DANIEL MONTICELLO
PRESIDENT

MOLECULAR LOGIX

1709 DRYDEN ST STE 1790
HOUSTON TX 77030

RON ZIMMERMAN
PRESIDENT

PLX PHARMA .

8285 EL RIO ST.STE 130
HOUSTON TX 77054

LOUIS BROUSSEAU
PRESIDENT & CEO
QUANTUM LOGIC

7801 NORTH LAMAR STE D98
AUSTIN TX 78752

JOHN SPENCER

PRESIDENT & CEO
PHOTODIGM .

1155 COLLINS BLVD STE 200
RICHARDSON TX 75081

JAMES L YOUNG ESQ
PHILLIPS & REITER PLLC
RESONANT OPTICS INC
RESONANT SENSORS INC
6600 LBJ FRWY STE 175
DALLAS TX 75240

WILLIAM HOFFMAN
CEO 3
VISUALASE INC
8058 EL RIO ST.
HOUSTON TX 77054




YASMIN WADIA

CEO DIR RESEARCH & DEV
LASER TISSUE WELDING

5510 ATASCOCITA RD STE 210
HUMBLE TX 77346

ALEX WILNER
CHIEF TECH OFFICER
PRINCIPLESOFT

5924 NEW HAVEN DR
PLANO TX 75093

EDWARD TEITEL
PRESIDENT & CEO
THROMBOVISION INC
5508 SHADOW CREST ST
HOUSTON TX 77096

SCOTT MEZA

VALENTINA MINAK

GREENBERG TRAURIG LLP

SENO MEDICAL INSTRUMENTS INC
1750 TYSONS BLVD STE 1200
MCLEAN VA 22102

MICHAEL JACOX

PRESIDENT

STARVISION SPACE SYSTEMS

400 HARVEY MITCHELL PKWY SOUTH STE 400
COLLEGE STATION TX 77845

SUDIPTA SEN -

PRESIDENT & CEO

SNR LABS

2505 NORTH PLANO RD STE 2300
RICHARDSON TX 75082

THOMAS FARRELL

CEO

BELLICUM PHARMACEUTICALS INC
6400 FANNIN ST STE 2300

HOUSTON TX 77030



WILLIAM ROSE

PRESIDENT & CEO

FALCON INTERNATIONAL

PO BOX 70189/3210 NORTH FM 1936
ODESSA TX 79769

DAVID NEMIR
PRESIDENT

TXL GROUP

2000 WYOMING AVE
EL PASO TX 79903

PRADEEP SHAH

FOUNDER & PRESIDENT
TEXAS MICROPOWER (FKA TEXAS PIEZOELECTRIC)
7920 BELTLINE-RD STE 1005
DALLAS TX 75254

FRANK TUFARO

CEO ‘

DNATRIX INC

C/O DFI MERCUM

1 GREENWAY PLAZA STE 930
HOUSTON TX 77046

MATTHEW D RINALDI

MILLER EGAN MOLTER & NELSON LLP
ORTHOACCEL TECHNOLOGIES INC
4514 COLE AVE STE 1250

DALLAS TX 75205-5412

JUDD CHISM -

PRESIDENT & CEO
XITRONIX i

3925 W BRAKER LN STE 38041
AUSTIN TX 78759-5316

PETER BEASLEY
PRESIDENT

NET WATCH SOLUTIONS
PO BOX 831359
RICHARDSON TX 75083-1359




RUSSELL BOWMAN

CFO

CODEKKO

1820 PRESTON PARK BLVD STE 1900
PLANO TX 75093

PHILIP C SPEROS

PRESIDENT

HALSA PHARMACEUTICALS INC
8822 WESTVIEW

HOUSTON TX 77055

FRANK MCEACHERN
GENERAL COUNSEL
MICROTRANSPONDER
9603 HILLVIEW:
DALLAS TX 75231

KARA A BATEY

BRANSCOMB PC

MYSTIC PHARMACEUTICALS

802 NORTH CARANCAHUA STE 1900
CORPUS CHRISTI TX 78401

RICHARD LIU

PRESIDENT

DENTLIGHT

1141 EAST CAMPBELL RD #500
RICHARDSON TX 75081

VITALI KHVATKOV

CEO g

SMART IMAGING TECHNOLOGIES
1770 ST JAMES PLACE STE 414
HOUSTON TX 77056

MARK EATON »
PRESIDENT & CEO
STELLARRAY INC

2020 CENTIMETER CIRCLE
AUSTIN TX 78758




DANIEL SULLIVAN

PRESIDENT

IMAGE TRENDS

6300 BRIDGEPOINT PKWY BLDG 1 STE 450
AUSTIN TX 78730

SHAHRIAR ROKHSAZ

PRESIDENT & CEO

RFMICRON

5000 PLAZA ON THE LAKE STE 190
AUSTIN TX 78746

LARRY GADEKEN
PRESIDENT

BETABATT INC

12819 WESTOLEIGH DR
HOUSTON TX 77077-3711

JAMES MEADOR

CEO -~
CORMEDICS CORP

709 COUNTRY LN
HOUSTON TX 77024-5525

GREGORY POGUE
PRESIDENT
RECEPTOR LOGICS
1325 PINE ST |
ABILENE TX 79601

CURT BILBY -
CEO & PRESIDENT

TERAPIO

401 CONGRESS.AVE STE 2950
AUSTIN TX 78701

RANDY GOODALL
PRESIDENT & CEO

NANO MEDICAL SYSTEMS
2706 MONTOPOLIS DR
AUSTIN TX 78741



LORI NIEWOLD.

PRESIDENT & CEO

MAYAN PIGMENTS

500 WEST UNIVERSITY AVE BURGES HALL 320
EL PASO TX 79968

NORMAN WHITTON

CEO ‘

SUNRISE RIDGE ALGAE
211 SEATON GLEN STE 109
HOUSTON TX 77094

KEITH JAMISON

CEO CTO COO

FARADOX ENERGY STORAGE
6201 EAST OLTORF ST STE 400
AUSTIN TX 78741

LARRY LEHR
PRESIDENT

EQMA

3728 CHIMNEY RIDGE
WACO TX 76708

HENRY SUTHERLIN
PRESIDENT

SCANTECH SCIENCES INC
410 PIERCE ST .STE 106
HOUSTON TX 77002

LANCE PARKER

CEO :

ANIMAL INNOVATIONS
2300 NORTH WESTERN ST
AMARILLO TX 79124

GARY FORNI

CEO X
IRONBRIDGE/HEAT GENIE
3919 TODD LN$TE 590
AUSTIN TX 78744



PETER C MEI
CHAIRMAN & CEO

21 CENTURY SILICON
1681 FIRMAN DR STE 103
RICHARDSON TX 75081

LYNNET KOH
FOUNDER & CEO
AMERICA STEM CELL
11014 BAR X TRAIL
HELOTES TX 78023

JOSE LUQUE
PRESIDENT & CEO

MERKATUM

10801 - 2 NORTH MOPAC EXPRESSWAY STE 230
AUSTIN TX 78759

ASHOK MUKHERJEE
CEO ;

MODRIA

5605 NORTH MACARTHUR BLVD 11TH FL
DALLAS TX 75038 ,

WILLIAM HENDERSON

CEO

PRONUCLEOTEIN BIOTECHNOLOGIES
4100 NORTHWEST LOOP 410 STE 109
SAN ANTONIO TX 78229

GEORGE LEBRUN

FOUNDER & CEO

ENTHUZE

22610 NORTHWEST HWY 281 STE 205
SAN ANTONIO TX 78260

DAVID SHANAHAN
PRESIDENT & CEO

GRADALIS

2545 GOLDEN BEAR DR STE 110
CARROLLTON TX 75006



ADAM DEITZ -

CEO

ORTHOKINEMATICS

7004 BEE CAVES RD BLDG III STE 315
AUSTIN TX 78746

RAVIRAO

PRESIDENT

ANALOGIX DEV CORP DBA AXELO INC
3925 WEST BRAKER LN

AUSTIN TX 78759

SCOTT EVANS

PRESIDENT & CEO
CHIPOTLE BUSINESS GROUP
121 WEST PARK ROW DR
ARLINGTON TX 76010

ROBERT SCHUCKER

CEO ‘

SEPROX CORP

2408 TIMBERLOCH PLACE STE D-5
THE WOODLANDS TX 77380-1020

TUPPER PATNODE

VP OPERATIONS

SYNDIANT

18325 WATERVIEW PKWY STE #A101
DALLAS TX 75252

JOHN FERRARIS

CEO & FOUNDER
SOLARNO

153 HOLLYWOOD DR
COPPELL TX 75019

CHETAN KAPOOR

PRESIDENT .

AGILE PLANET

3925 WEST BRAKER LN ATI 3RD FLOOR
AUSTIN TX 78759



DONALD PROUGH
PRESIDENT

NONINVASIX

1700 THE STRAND STE 1200
GALVESTON TX 77555-0926

MATTHEW SHOEMAKE

FOUNDER & CEO

WHAM!

700 CENTRAL EXPWY SOUTH STE 240
ALLEN TX 75013

PHIL RALSTON

PRESIDENT & CEO
MACUCLEAR

2300 MCDERMOTT RD 200-147
PLANO TX 75025

TIMOTHY SULLIVAN
PRESIDENT & CEO
MYSTIC PHARMA
2600A WINDY TERRACE
CEDAR PARK TX 78613

SYED ABBAS

PRESIDENT & CEO

2CIMPLE

2745 NORTH DALLAS PKWY STE 610
PLANO TX 75093

SCOTT CRIST
CEO ~
BYNARI

222 WEST LAS COLINAS BLVD STE 1320N

IRVING TX 75039

DEREK MAETZOLD
FOUNDER PRESIDENT CEO
CASTLE BIOSCIENCES INC
2014 SAN MIGUEL DR
FRIENDSWOOD TX 77456



BRENTON SCOTT

CHIEF OPERATING OFFICER
PULMOTECT LLC

3900 ESSEX LN #250
HOUSTON TX 77027

JOHN OSBORNE

PRESIDENT

SEMMT/APAXIS MEDICAL INC
3900 ESSEX LN #250
HOUSTON TX 77027

ALLEN SWENSON
CEO

TURBO TRAC

301 MAIN ST STE B
MIDLAND TX 79701

JOGEN PATHAK

PRESIDENT & CEO

VARAHA SYSTEMS

2650 VALLEY VIEW LN BLDG 1 STE 200
RICHARDSON TX 75234

JOHN C KERR

INTERIM CEO

AZAYA THERAPEUTICS

12500 NETWORK BLVD STE 207
SAN ANTONIO TX 78249

VASU RANGADASS
CEO

NET ORANGE :

1333 CORPORATE DR STE 216
IRVING TX 75038

DEEPA GOPAL:

COO :
INTEROPERATEBIZ

1221 WEST CAMPBELL RD STE 195
RICHARDSON TX 75080



JITENDRA DALVI
CFO :
QCUE LLC

3925 WEST BRAKER LN
AUSTIN TX 78759

MITCH BREEDEN

CEO

ADVANCED RECEIVER TECHNOLOGIES
11651 PLANO RD STE 400

DALLAS TX 75243

DUNCAN MAITLAND

CEO

DEP SHAPE MEMORY THERAPEUTICS
1511 SOUTH TEXAS AVE STE 202
COLLEGE STATION TX 77840

SIOBHAN O'BRIEN

PRESIDENT & CEO

ICHOS/ONTRACK IMAGING INC (CLEARVET)
4991 LUSK LN

FLOWER MOUND TX 75028

MEGHAN PAULK INGLE
ATTORNEY

DLA PIPER LLP

401 CONGRESS AVE
STE 2500

AUSTIN TX 78701-3799

MICHAEL METZKER
PRESIDENT & CEO
LASERGEN INC

8052 EL RIO ST
HOUSTON TX 77054

BILL OTT
CEO

ACTACELL

2105 DONLEY DR STE 200
AUSTIN TX 78758



KISHORE RAJTARAM

FOUNDER & CEO

ILEARNING GATEWAY

2650 VALLEY VIEW LN BLDG 1 STE 200
DALLAS TX 75234

JOHN PORTER

CEO

1ST DETECT

401 CONGRESS AVE STE 1650
AUSTIN TX 78701

CHRIS ANZALONE
PRESIDENT & CEO
LEONARDO BIOSYSTEMS
7000 FANNIN ST STE 1930
HOUSTON TX 77030

ANA WARD .

GENERAL COUNSEL

MIRNA THERAPEUTICS

2150 WOODWARD ST STE 100
AUSTIN TX 78744

RAMON PERALES
PRESIDENT

NANO TAILOR

700 LAVACA STE 1400
AUSTIN TX 78701

HOWARD D NIEKEN

DUBOIS BRYANT & CAMPBELL LLP
PATTON SURGICAL

700 LAVACA STE 1300

AUSTIN TX 78701

BRAD BARTILSON
PRESIDENT & CEO
PHOTONS

301 MEXICO BLVD STE H3A
BROWNSVILLE TX 78520



RICHARD SCRUGGS

PRESIDENT & CEO

SALIENT PHARMACEUTICALS INC
2429 BISSONNET #383

HOUSTON TX 77005

BAXTER MORGAN

ALMANZA BLACKBURN & DICKIE LLP
SMARTFIELD INC

2301 SOUTH CAPITAL OF TEXAS HWY BLDG H
AUSTIN TX 78746

MITCHELL ZUKLIE

ORRICK HERRINGTON & SUTCLIFFE LLP
SOLARBRIDGE TECHNOLOGIES INC

1000 MARSH RD

MENLO PARK CA 94025

BRANDON LIPPS

JACK MCCUTCHIN

CRENSHAW DUPREE & MILAM LLP
MICROZAP INC

PO BOX 1499

LUBBOCK TX 79408-1499

GARY LUCE .

PRESIDENT & CEO
TERRABON .

20329 STATE HWY 249 STE 350
HOUSTON TX 77070

SETH MEISEL -

K&L GATES LLP

NEURO RESOURCE GROUP INC
111 CONGRESS AVE STE 900
AUSTIN TX 78701-4043

MARK SATINSKY
CHAIRMAN & CFO
AGILEMESH

1130 EAST ARAPAHO STE 565
RICHARDSON TX 75081



TOD V MONGAN

MONGAN LAW PC

15851 DALLAS PKWY STE 600
ADDISON TX 75001

JMATTHEWS LYONS
ANDREWS KURTH LLP

111 CONGRESS AVE STE 1700
AUSTIN TX 78701

SAVARA INC

DAVID LEE

PRESIDENT

NANO3D BIOSCIENCES INC
7000 FANNIN ST STE 2140
HOUSTON TX 77030

LYNN KIRKPATRICK

CEO ‘

ENSYSCE BIOSCIENCES INC
700 FANNIN ST STE 2115
HOUSTON TX 77030

KLD .

C/O JUSTIN GORDON
ASSISTANT GENERAL COUNSEL
OFFICE OF THE GOVERNOR

PO BOX 12428

AUSTIN TX 78711

NITHIN RAJAN;

COO

BLUE BOX HEALTH INC

2800 POST OAK BLVD STE 5850
HOUSTON TX 77056

MICHAEL REDMAN

CEO

ONCOLIX

14405 WALTERS RD STE 780
HOUSTON TX 77014




SARA RICHEY

BOYAR MILLER

VEROS SYSTEMS INC
4265 SAN FELIPE STE 1200
HOUSTON TX 77027

RODNEY VARNER

PARTNER

WILSON & VARNER LLP

7004 BEE CAVE RD BLDG 1 STE 100
AUSTIN TX 78746

KATHY MCEWEN

CEO

IRIDESCENT NETWORKS INC
7809 LA GUARDIA DR
PLANO TX 75025

JEFF MAYNARD

PRESIDENT & CEO

JCLADS CORP DBA BIOMETRIC SIGNATURE ID
708 VALLEY RIDGE CIRCLE STE 8

LEWISVILLE TX 75057-3318

SIOBHAN KRATOVIL

BELL NUNNALLY & MARIN LLP
ZS PHARMA INC

3232 MCKINNEY AVE STE 1400
DALLAS TX 75204-2429

ROBERT BRIDGE

CEO !

INVIEW TECHNOLOGY CORPORATION
2110 WHITE HORSE TRL STE G
AUSTIN TX 78757

ELLERY BUCHANAN

PRESIDENT & CEO

FIBERIO TECHNOLOGY CORPORATION
501 NORTH SUGAR RD

EDINBURG TX 78539



ERICNICOLAIDES
CHAIRMAN & CEO
AURICX

4483 WEST 19TH ST STE 311
HOUSTON TX 77008

WILLIAM ALEXANDER
PRESIDENT

IDEAL POWER CONVERTERS INC
5004 BEE CREEK RD STE 600
SPICEWOOD TX 78669

SHARON BURNETTE

NORTH TX RCIC ALLIANCE FOR HIGHER EDUCATION-ATOMICALLY PRECISE

MANUFACTURING
17919 WATERVIEW PKWY STE 150
DALLAS TX 75252

RAFAEL MARTIN

ASSOC VP FOR RESEARCH
UNIVERSITY OF TX DALLAS-FUSION
800 WEST CAMPBELL RD
RICHARDSON TX 75080

CRAIG NESSLER
DIRECTOR
TX AGRICULTURE EXPERIMENT STATION-ALGAE BIOFUELS

1113 JACK K WILLIAMS BLDG 2142 TAMU
COLLEGE STATION TX 77843-2142

SHARON SMITH

EXECUTIVE DIRECTOR
NATIONAL TRAUMA INSTITUTE
16500 SAN PEDRO AVE STE 350
SAN ANTONIO TX 78232

MILTON HOLLOWAY

CHIEF OPERATING OFFICER

CENTER FOR COMM OF ELECTRIC TECHN
114 WEST 7TH ST STE 1210

AUSTIN TX 78701



OLIVER MURPHY

PRESIDENT

HYENERGY SYSTEMS/LYNNTECH
7607 EASTMARK DR STE 102
COLLEGE STATION TX 77840

ERIC KLASSON

PRESIDENT & CEO

CRYSTATECH INC

8834 CAPITAL OF TEXAS HWY NORTH STE 214
AUSTIN TX 78759

INQUATE CORPORATION
PO BOX 691026.
SAN ANTONIO TX 78269

SLOAN FOSTER

ARMIDA TECHNOLOGIES CORP
1033 LA POSADA DR STE 130
AUSTIN TX 78752

JDAVID ENLOE JR

INTROGEN TECHNICAL SERVICES INC
301 CONGRESS:AVE STE 1850

AUSTIN TX 78701

MURAD ISMAILOV
AADIINC

14311 CASTLEMAIN CT
SUGAR LAND TX 77478

PETER MCINTRY

ACCELLERATOR TECHNOLOGY CORP
9701 VALLEY VIEW DR

COLLEGE STATION TX 77845

MARK CONNOLLY
INFORMA SYSTEMS

624 NORTH MAIN ST STE 204
BOERNE TX 78006

LINDA MARROQUIN
FROGPAD INC

4616 EAST CESAR CHAVEZ
AUSTIN TX 78702



S LANCE VAN NOSTRAND
CAPSTONE COMPOSITES INC
4408 ELMHURST DR

PLANO TX 75093

HECTOR HOLGUIN

9 CIVIC CENTER PLAZA
HOLGUIN GROUP LLC
EL PASO TX 79901

JEFF JAMES

TENASKA

1701 EAST LAMAR BLVD STE 100
ARLINGTON TX 76006

JAYCEE CHUNG

CEO PRESIDENT

GLOBAL CONTOURS

C/O JUSTIN GORDON
ASSISTANT GENERAL COUNSEL
OFFICE OF THE GOVERNOR

PO BOX 12428

AUSTIN TX 78711

TJ WAINERDI

PROJECT DIRECTOR

CARBON NANOTECHNOLOGIES INC
16200 PARK ROW

HOUSTON TX 77845

DAVE BOSTROM

COST ACCOUNTANT

DAVID ANDERSON

VICE PRESIDENT

SEMATECH-ADV PROCESSING & PROTOTYPING CENTER
2706 MONTOPCLIS DR

AUSTIN TX 78741

CAROL TREADWAY

CHIEF OF STAFF FOR COMMISSIONER WILLIAMS
TEXAS RAILRCAD COMMISSION-FUTUREGEN
1701 NORTH CONGRESS

AUSTIN TX 78711-2967



DONALD BIRX

VICE CHANCELLOR/VICE PRESIDENT FOR RESEARCH

UNIVERSITY OF HOUSTON

TEXAS INTERNATIONAL CENTER OF CELL SIGNALING & NUCLEAR RECEPTORS
SUPERCONDUCTIVITY APPLIED RESEARCH HUB

400 CALHOUN RD CULLEN BLDG RM 316

HOUSTON TX 77004

DONALD BIRX'
VICE CHANCELLOR/VICE PRESIDENT FOR RESEARCH

UNIVERSITY OF HOUSTON

TEXAS INTERNATIONAL CENTER OF CELL SIGNALING & NUCLEAR RECEPTORS
SUPERCONDUCTIVITY APPLIED RESEARCH HUB

4800 CALHOUN BLVD CULLEN BLDG ROOM 316

HOUSTON TX 77204-2162

BILLY COVINGTON

ASSOCIATE VICE PRESIDENT FOR RESEARCH
TERRY GOLDING

DIRECTOR CENTER FOR RESEARCH COMM
TEXAS STATE UNIVERSITY-CENTER FOR MULTIFUNCTIONAL MATERIALS
601 UNIVERSITY DR JCK 489

SAN MARCOS TX 78666

BRETT GIROIR:!

VICE CHANCELLOR OF RESEARCH

TEXAS A&M UNIVERSITY SYSTEM

GMP

200 TECHNOLGGY WAY

COLLEGE STATION TX 77845-3424

BRETT GIROIR-

VICE CHANCELLOR OF RESEARCH

TEXAS A&M UNIVERSITY SYSTEM

TIPS .

~ AGRICULTURE & ENGINEERING BIOENERGY ALLIANCE
INSTITUTE FOR REGNERATIVE MEDICINE

800 RAYMOND;STOTZER STE 2020

COLLEGE STATION TX 77843



SCOTT RAMSOM

PRESIDENT

UNIVERSITY OF NORTH TEXAS

CENTER FOR COMMUNICATION OF FLUORESCENCE TECH
3500 CAMP BOWIE BLVD

FORT WORTH TX 76107

SHEILA KIDWELL

ASSOCIATE GENERAL COUNSEL
TEXAS TECH UNIVERSITY

PO BOX 42021

LUBBOCK TX 79409-2021

ZEENA ANGADICHERIL
OFFICE OF THE GENERAL COUNSEL
THE UNIVERSITY OF TEXAS SYSTEM
201 WEST SEVENTH ST

AUSTIN TX 78791-2902



Filed in The District Court
of Travis County, Texas

LM DEC 15 201

At / . )’é‘? M.
CAUSE NO. D-1-GN-11-001118 Amalia Rodriguez-Menfloza, Clerk
CALXEDA, INC,, § IN THE DISTRICT COURT OF
Plaintiff, §
§
v. §
§
THE HONORABLE GREG ABBOTT, §
IN HIS CAPACITY AS § TRAVIS COUNTY, TEXAS
TEXAS ATTORNEY GENERAL & 8
THE HONORABLE RICK PERRY, §
IN HIS CAPACITY AS §
GOVERNOR OF TEXAS, §
Defendants. 8 201* JUDICIAL DISTRICT
AGREED FINAL JUDGMENT

On this date, the Court heard the parties’ motion for agreed fina! judgment. Plaintiff
Calxeda, Ing, and Defendents Greg Abbott, Attomey Genersl of Texas, and Rick Pemy,
Governer of Texes, appeared by and through their respective attorneys and announced to the
Court that all matters of fact end things in controversy between them had been fully and finally
compromised and settled.

After considering the agreement of the parties and the law, the Court is of the opinion
that entry of an agreed final judgment is appropriate, disposing of all claims between these
parties. .

1T IS THEREFORE ADJUDGED, ORDERED AND DECLARED tha‘.t
1. In settlement of this dispute, Calxedd and the Attorney General have agreed that in
accordance with the PIA and under the facts presemted, some of the information currently at
issue, specifically, highlighted information stibmitted pursuant to the proposed ¢ompromise
agrecment in Calxeda’s Emerging Technology Fund Proposal, sections 1.4, 1.5,2.4, 3.2, 3.3, 3.6,
4.5, 5.2, 6.2; and Synopsis of Portfolioc Company, “Market Section” (hereinafier, the Excepted
Information) are excepted from disclosure by PIA § 552.110(b).

Cause No. D-1-GN-11-001118 / Agroed Fina Jutlgment



2, In accordance with the PIA and the parties® agreement, the Governor shall withhold the
Excepted Information. h
3. The Governor has released or will release all other information ot issue to the

requestor, except the Excepted Information;

4, All costs of court are taxed against the parties incunring the same;

5. Bach party will bear its o% attorneys’ fees;

6. All relief not expressly granted is denied; and

7. This Agreed Final Judgment finally disppses of all claims between Pleintiff and
Defendants and is a final judgment.

: h ~..
SIGNED this the 15 day of _QC’( embér , 2011,

Sy )/
PREsmmG 77 7

Case No, D-1-GN-11-001118 / Agreed Fins! Judgmesit ' Pagn 2 6f3



GEO_RGE /\//L/

State Bar N .03543500
Meghan Pauik Ingle
State Bar No. 24036321
DLA PIPER LLP
401 Congress Avemue, Suite 2500
Austin, Texas 78701
Telephone: (512) 457-7000,
Fecsimile: (512) 457-7001
e.b .COMm

meghan paulkingle@dlapiper.com
Attorneys for Plaintiff

Cause No, D-1-GN-11-001118/ Agreed Final Judgment

P, 2B, >

MILES—VALDEZ t‘g
StateBarNo 24035551/ 2
Assistant Attorey Generel
Open Records Litigation
Environmental Protection and
Administrative Law Division
OFFICE OF THE ATTORNEY GENERAL
P.0. Box 12548, Capitol Station
Austin, Texas 78701
Telephone; (512) 463-2012
Facsimile: (512)320-0052
laura. miles-valdez(@oag. state.tx.us

Attorney for Defendant
Greg Abbott

et

LESLI GATTIS GINN

Stite Bar No. 24050664

Assistant Attorney General
Finangial Litigation Division
OFFICE OF THE ATTORNEY GENERAL
P.0. Box 12448, Capitol Station
Austin, Texas 78711-2648
Telephane: (512) 936-0538
Facsimile: (512) 477-2348
lesli.ginn@osag, state.tx.us

Attorney for the Honorable
Rick Perry, Governor of Texas
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