
April 6, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. B. Chase Griffith 
Brown & Hofineister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 

. ~ :. 

Dear Mr. Griffith: 

0R2011-04754 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 413 805. 

The McKinney Police Depmiment (the "department"), which you represent, received a 
request for nine categories of infonnation peliaining to a specified incident and two named 
officers. You claim that the requested infonnation is excepted fi'om disclosure under 
sections 552. t03, 552.108, and 552.130 ofthe Govemment Code. We have considered the 
exceptions you claim and reviewed the subn1itted infonnation. 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Govenm1ent Code. Section 552.022 provides, in relevant part':' . 

(a) [TJhe following categories ofinfonnation are public infonnation and not 
excepted from required disclosure lmder this chapter unless they are expressly 
confid¢ntial under other law: 

1, 

,(1) a completed report, audit, evaluation, or investigation made of, 
,for, or by a govemmental body, except as provided by 

~.: Section 552.108[.] 

Gov't Code §:?52.022(a)(1). In this instm1ce, some ofthe submitted infonnation consists of 
a completed;. investigation, which is expressly public lmder section 552.022(a)(1). 
Accordingly,Jhe completed investigation must be released under section 552.022(a)(1) of 
the Govemm~nt Code, unless it is excepted from disclosure under section 552.108 of the 
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Govenllnent' Code or expressly confidential lmder other law. Section 552.103 of the 
Govenllnent Code is a discretionary exception that protects a govenm1ental body's interest 
and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 
475-76 (Tex. App.-Dallas 1999,nopet.); Open Records DecisionNo. 551 (1990) (statutory 
predecessor to section 552.103 serves only to protect govenm1ental body's position in 
litigation and does not itselfmake infonnation confidential); see also Open Records Decision 
No. 665 at 2 Ii. 5 (2000) (discretionary exceptions generally). As such, section 552.103 is not 
other law that makes infonnation confidential for the plU'Poses of section 552.022. 
Therefore, the department may not withhold the completed investigation, which we have 
marked, under section 552.103 of the Govenllnent Code. Because infOlmation subject to 
section 552.022(a)(1) maybe withheld lmder section 552.108 ofthe Government Code, we 
will consider yom arguments under that section for the completed investigations. Further, 
since section 552.130 of the Govenllnent Code is "other law" for pUl'Poses of 
section 552.022, we will also consider yom arglID1ent under this exception for the 
infonnation at issue. 

Section 552.1:08 of the Government Code provides in relevant p31i: 

(a) Infolmation held by a law enforcement agency or prosecutor that deals 
with tIle detection, investigation, or prosecution of crime is excepted from the 
require,ments of Section 552.021 if: 

,,;' .. 

. '.' (2) it is infonnation that deals with the detection, investigation, or 
:: prosecution of crime only in relation to an investigation that did not 
;:; result in conviction or deferred adjudication; . 

(b) An!intemal record or notation of a law enforcement agency or prosecutor 
that i~ ,.maintained for intemal use in matters relating to law enforcement or 
prosec~tion is excepted from the requirements of Section 552.021 if: 

:. (2) the intemal record or notation relates to law enforcement only in 
: relation to an investigation that did not result in conviction or 
': defened adjudication[.] . 

Gov't Code § 552.108(a)(2), (b)(2). A goven1lllental body claiming section 552.108(a)(2) 
or section 552.1 08(b )(2) must demonstrate the requested infonnation relates to a criminal 
investigation :;that has concluded in a final result other th311 a conviction or deferred 
adjudication.;.Y ou state the case described in the requested records "has been closed 311d no 
further actiOl~has been taken." You further state "because the investigation has been closed 

',,:' 
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and the investigation did not result in a conviction or deferred adjudication" the depaliment 
believes the sllbmitted infonnation should be withheld lUlder section 552.108(a)(2) of the, 
Government -C:;ode. Based em these representations, we agree section 552.108(a)(2) is 
generally applicable to the infonnation pertaining to the criminal investigation. 

, 
We note, how~ver, as a general rule, section 552.108 is not applicable to a law enforcement 
agency's pers{)llilel records. See City of Fort Worth v. Cornyn, 86 S.W.3d 320,329 (Tex. 
App.-Austilj2002, no pet.) (section 552.l08(b)(1) not applicable to documents obtained 
by police department for purpose of evaluating applicant's fitness for employment); see also 
Open Records Decision Nos. 562 at 10 (1990) (predecessor to section 552.108(b) not 
applicable td:employment infonnation in police officer's file). Thus, we find that the 
department lllis not reasonably explained how the submitted personnel records relate to a 
concluded crhi.linal investigation. We, therefore, detennine that you have failed to establish 
that section 5:52.108 is applicable to the persollilel records, alld the depaliment may not 
withhold anyportion of the personnel records pursuant to section 552.108. See Gov't Code 
§ 552.301(e)Ct)(A);ExpartePruitt, 551 S.W.2d 706; Open Records Decision No; 434 at 2-3 
(1986). " 

Section 552.108 does not except fl.-om disclosure basic infonnation. Id. § 552.108(c). Basic 
information r~fers to the infOlmation held to be public in Houston Chronicle Publishing Co. 
v. City ofHoz,(#on, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975), writ ref'd 
n.r.e. per cun:am, 536 S.W.2d 559 (Tex. 1976). Open Records Decision No. 127 (1976)_ 
(summarizin,§ftypes ofinfOlmation deemed public by Houston Chronicle). Accordingly, 
with the exce~,tion of basic infonnation, the department may withhold the infonnation we 
have marked ~Ulder section 552.1 08( a) (2) ofthe Government Code. 1 We address your claim 
under section552.1 03 for the personnel records. 

Section 552.1;03 provides in relevant part as follows: 

(a) hifonnation is excepted from [required public disclosure] if it is 
inf0111'lation relating to litigation of a civil or criminal nature to which the 
state S1- a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
persor( s office or employment, is or may be a paliy. 

(c) h~~onnation relating to litigation involving a gove111mental body or an 
offic~f or employee of a gove111l11ental body is excepted fl.-om disclosure 
under@ubsection(a) onlyifthe litigation is pending orreasonably anticipated 
on the ,qate that the requestor applies to the officer for public infonnation for 
access;to or duplication ofthe inf01111ation. 

1 As ouT,ruling is dispositive, we need not address your remaining argument for tlns infOlmation. 
, ' 

;~ 
"~I 
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Gov't Code §.S52.103(a), (c). A governmental body has the burden of providing relevant 
facts and doclllnents to show that the section 552.103 exception is applicable in a particular 
situation. T1i~ test for meeting this burden is a showing that (1) litigation was pending or 
reasonably aI1ticipated on the date that the governmental body received the request for 
information, §.nd (2) the infonnation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. L(!gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. HoustonpJst Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writrerd 
n.r.e.); Open Records Decision No.5 51 at 4 (1990). The governmental body must meet both 
prongs ofthi~test for infonnation to be excepted under section 552.103. 

:.:·1 

To establish :1;itigation is reasonably anticipated, a governmental body must provide this 
office "concr~te evidence showing that the claim that litigation may ensue is more than mere 

,.,' 

conjecture." Qpen Records Decision No. 452 at 4 (1986). Concrete evidence to support a 
claim that litigation is reasonably anticipated may include, for example, the govenunenta1 
body's receipt of a letter containing a specific threat to sue the govemmenta1 body from an 
attorney for a;potentia1 opposing party. Open Records Decision No. 555 (1990); see Open 
Records Deci§ior No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand:~ this office has detennined that if an individl!a1 publicly threatens to bring suit 
against a govl:?,nmlenta1 body, but.does not achlally take objective steps toward filing suit, 
litigation is n9t reasonably anticipated. Open Records Decision No. 331 (1982). Further, 
the fact that .~ potential opposing party has hired an attomey who makes a request for 
information 4:oes not establish that litigation is reasonably anticipated. Open Records 
Decision No.!961 (1983). Whether litigation is reasonably anticipated must be determined 
6n a case-by-Sasebasis. ORD 452 at 4. 

You state the·;~epartment anticipates a lawsuit from the requestor, who is an attomey. You 
assert the dep~rtment reasonably anticipates this litigation because the requestor "has alleged 
that the [dePctrtment's] acts or omissions damaged him." You also state the requestor 
demands a mqnetary settlement in his Public Information Request and threatens declaratory 
and/or class aption lawsuits should his demands not be met. Based on your representations 
and our revie:\v, we agree the department reasonably-anticipated litigation on the date the 
instant reque~t was received. Based on your representations and our review, we find the 
persOlmel rec~·rds relate to the anticipated litigation for purposes of section 552.103. Thus, 
the depaIimelitmaywithho1d thepersOlme1records under section 552.1 030fthe Govermnent 
Code.2 . 

,) .. 

We note, how)ever, that once information has been obtained by all paJ.iies to the anticipated 
litigation thro\lgh discovery or otherwise, no section 552.1 03( a) interest exists with respect 
to that infon11-~tion. See Open Records Decision No. 349 at 2 (1982), 320 (1982). Thus, 
infonnation that has either been obtained from or provided to the opposing party in the 
anticipated lit~.gation is not excepted from disclosure under section 552.103(a), aIld it must 
be disclosed.;{FUliher, the applicability of section 552.103(a) ends once the litigation has 

;"'1 
;. 

)i 

2 As ourifuling is dispositive, we need not address your remaining argument. 

----------------
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~ -
concluded. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 
at 3 (1982). '.i 

In summary, with tlw exception of basic infornlation, which must be released, the depatiment 
may withhol~ the infonnation we have marked under section 552.108(a)(2) of the 
GovennnenCCode. The persoIDlel records may be withheld under section 552.103 of the 

\' 

Govennnent ,Code. 

This letter ll1i;11g is limited to the patiicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, tIns TIlling must not be relied upon as a previous 
detenninationregarding any other infonnation or any other circumstances. 

This ruling trIggers important deadlines regarding the rights and responsibilities of the 
governl11,enta~:body and ofthe requestor. For more infonnation concernil1g those rights and 
responsibilitie,s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the (i)ffice of the Attorney General's Open Government Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation uuder the Act must be directed to the Cost Rules Admin,istrator ofthe Office of 
the Attorney~eneral, toll free, at (888) 672-6787. 

Assistant AttQrney General 
Open Record:~ Division 

c, 

JM/em , 
" 

Ref: ID# 4:i3805 
( 

Ene. Submitted documents 

c: Requ~stor 

(w/o ~ilclosures) 
:.:~ : 

',;,. 

" 


