ATTORNEY GENERAL OoF TEXAS
G REG A B B OTT

April 6, 2011

Ms. Mia M. Martin

General Counsel

Richardson Independent School District
400 South Grgenville Avenue
Richardson, Iéxas 75081

OR2011-04766
Dear Ms. Mdfﬁn:

You ask Whéfﬂl(ﬂ' certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#413734.

The Richardson Independent School District (the “district”) received two requests for the bid
tabulations and submissions in response to Request for Proposals No. 1130 Communication
Infrastructure; You state you have released some information to the requestors. You claim
portions of .ithe submitted information may be excepted from disclosure under
sections 552.101, 552.110, 552.128, and 552.136 of the Government Code. You also state
release of thlS information may implicate the proprietary interests of third parties.

Accordingly, iyou inform us, and provide dociimentation showmg, you have notified Black
Box Network Services (“Black Box); Bueno Integrated Technologies, Inc. (“Bueno”); Electra
Link, Inc. (“Electl a”); Insight Direct USA, Inc. (“Insight”); M&A Technology, Inc.

(“M&A”); Netsync Network Solutions (“Netsync”); Network Cabling Services (“NCS”);

Smartgroup Systems (“Smartgroup’); Technology for Education L.L.C. (“TFE”); Trace
Technologies:(“Trace”); and Wachter, Inc. (“Wachter”) of the requests and of their right to
submit arguments to this office explaining why their information should not be released. See
Gov’t Code §:552.305 (permitting interested third party to submit to attorney general reasons
why requested information should not be released); see also Open Records Decision No. 542
(1990) (deterinining statutory predecessor to section 552.305 permits governmental body to
rely on interested third party to raise and explain applicability of exception in certain
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circumstances). We have received comments from M&A and NCS. We have considered
the submitted arguments and reviewed the submitted information.

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to that party should be withheld from
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, Black Box,
Bueno, Electjrét, Insight, Netsync, Smartgroup, TFE, Trace, and Wachter have not submitted
any comments to this office explaining how release of the submitted information would
affect their proprietary interests. Accordingly, none of the information at issue may be
withheld on the basis of the proprietary interests of these companies. See id. § 552.110;
Open Record_é Decision Nos. 661 at 5-6 (1999) (stating business enterprise claiming
exception for commercial or financial information under section 552.110(b) must show by
specific factual evidence release of requested information would cause that party substantial
competitive harm), 552-at 5 (1990) (party must establish prima facie case information is
trade secret).

Next, we note M&A has submitted arguments regarding information beyond that which the |
district submiitted to this office for our review. This ruling does not address such -
information, and is limited to the information submitted as responsive to the request by the
district. See Gov t Code § 552.301(e)(1)(D) (governmental body requestlng decision from
attorney general must submit copy of specific information requested).

Section 552. 1;01 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. {This section encompasses information protected by other statutes. Prior
decisions of thls office have held section 6103(a) of title 26 of the United States Code
renders “tax return information” confidential. See Attorney General Opinion H-1274 (1978)
(tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
“Tax return information” is defined as data furnished to or collected by the IRS with respect
to the determination of possible existence of liability of any person under title 26 of the °
United States Code for any tax. See 26 U.S.C. § 6103 (b). Federal courts have construed the
term “return ;nfonnatlon expansively to include any information gathered by the Internal
Revenue Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v.;Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111
(4th Cir. 1993). Accordingly, the district must withhold the corporate tax return information
we have marked under section 552.101 of the Government Code in conjunction with -
section 6103(a) of title 26 of the United States Code. However, you have not directed our
attention to gny confidentiality provision, nor are we aware of any, that would make the
remalnlng 1nformat10n at issue confidential under sectlon 552.101. See, e.g., Open Records
privacy), 478 ?at 2 (1987) (statutory confidentiality). Therefo1e the district may not withhold
any of the remaining information under section 552.101 of the Government Code.
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M&A raises section 552:104 of the Government Code, which excepts from disclosure
“informationthat, if released, would give advantage to a competitor or bidder.”! Gov’t Code
§ 552.104(a);. However, this section is a discretionary exception that only protects the
interests of a;governmental body, as distinguished from exceptions intended to protect the
interests of third parties. See Open Records Decision No. 592 at 8 (1991) (statutory
predecessor tp section 552.104 designed to protect interests of a governmental body in a
competitive situation, and not interests of private parties submitting information to the
government)., The district has not raised section 552.104. Therefore, we will not consider
M&A’s clailii under section 552.104, and the district may not withhold any of M&A’s
information on that basis.

Section 552.110(a) of the Government Code excepts from disclosure “[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision.” Gov’t
Code § 552. 110(a) We note section 552.110 is designed to protect the interests of third
parties, not the interests of a governmental body. The Texas Supreme Court has adopted the
definition of trade secret from section 757 of the Restatement of Torts. Hyde Corp. v.
Hu]j“nes 314 S.W.2d 763 (Tex. 1958); see also ORD 552 at 2. Section 757 provides a trade
secret is ;;;{.

any formula, pattern, device or compilation of information which is used in

one’s;pusiness, and which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be a formula for a

chemical compound, a process of manufacturing, treating or preserving

mater-j"als, a pattern for a machine or other device, or a list of customers. It

differs;from other secret information in a business ... in that it is not simply

information as to single or ephemeral events in the conduct of the business

. Atrade secret is a process or device for continuous use in the operation

of tlle"'busi1less . [It may] relate to the sale of goods or to other operations

in the, busmess such as a code for determining discounts, rebates or other

concegsions in a price list or catalogue, or a list of specialized customers, or

a met_h,_od of bookkeeping or other office management.
RESTATEMEI\,E:F OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining }ﬁhether particular information constitutes a trade secret, this office considers
the Restatement’s definition of trade secret as well as the Restatement’s list of six trade

'Altllo{igll M&A also raises section 552.021 of the Government Code as an exception to disclosure,
we note this proj{ision is not an exception to disclosure under the Act. See Gov’t Code § 552.021 (providing
public information is available during normal business hours).
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’

secret factorsi;‘;i;2 RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
private person’s claim for exception as valid under section 552.110 if that person establishes -
a prima facie case for exception and no argument is submitted that rebuts the claim as a
matter of 1awl§;, ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies
unless it hasibeen shown the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983).

Section 552.110(b) excepts from disclosure “[c]ommercial or financial information for which
itis demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Gov’t Code
§ 552.110(b)} Section 552.110(b) requires a specific factual or evidentiary showing, not
conclusory or: generahzed allegations, that substantial competitive injury would likely result
from release of the requested information. See ORD 661 at 5-6 (business enterprise must
show by spemﬁc factual evidence that release of information would cause it substantial
competitive halm) '

ﬂ
M&A co11t611§1$, and we understand NCS to contend, portions of their information constitute
trade secrets under section 552.110(a) of the Government Code. Uponreview, we find M&A
has established some of its customer information constitutes a trade secret; therefore, the
district must w1thhold this information, which we have marked, under section 552.110(a).
However, M&A has made some ofits customer information publicly available on its website.
Because M&A itself published this information, we are unable to conclude such information.
is proprietary., We also find M&A failed to establish a prima facie case that its remaining
information is, a trade secret. See id. § 552.110(a); ORD 402. Furthermore, we conclude
NCS has failed to establish a prima facie case that any of its information is a trade secret
protected by section 552.110(a). Thus, the district may not withhold any of the remamlng
information under section 552.110(a) of the Government Code. See id.

-' \
We also undeﬁstand NCS to contend its information is protected under section 552.110(b)
of the Governiment Code. Upon review, we find NCS has made only conclusory allegations

*The followmg are the six factors the Restatement gives as indicia of whether information constitutes
a trade secret: %+

(1) the extent to which the information is known outside of [the company];

(2) the:. extent to which it is known by employees and others involved in [the company’s]

busmess

(3) the extent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and [its] competitors;

(5) the dmount of effort or money expended by [the company] in developing the information;

(6) the gase or difficulty with which the information could be properly acquired or duplicated

by othe1s
RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982) 306at2
(1982), 255 at2 (1980) .
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that the releage of its information would cause the company substantial competitive injury.
See Open Re{iords Decision No. 661 (for information to be withheld under commercial or
financial information prong of section 552.110, business must show by specific factual
evidence that substantial competitive injury would result from release of particular
information atissue). Accordingly, the district may not withhold any of NCS’s information
under sectionf1552.1 10(b).

You claim a'portion of Bueno’s information may be subject to section 552.128 of the
Government Code. Section 552.128 is applicable to “[i]nformation submitted by a potential
vendor or contractor to a governmental body in connection with an application for
certification as a historically underutilized or disadvantaged business under a local, state, or
federal certification program[.]” Gov’t Code § 552.128(a). However, you do not indicate
Bueno submifted its information in connection with an application for certification under
such a prog1am Moreover, section 552 128(0) states

[1]nfo_;ﬁmation submitted by a Vendor or contractor or a potential vendor or
contrastor to a governmental body in connection with a specific proposed
contr actual relationship, a specific contract, or an application to be placed on
a bldders list ... is subject to required disclosure, excepted from required
disclosure, or conﬁdential in accordance with other law.
Id g5 52.128'&:). In this instance, Bueno submitted its proposal to the district in connection
witha speciﬁé}pr’éposed contractual relationship. We therefore conclude the district may not
withhold any:information under section 552.128 of the Government Code.

We note a portion of the remaining information is subject to section 552.136 of the
Govermnment GCode. Section 552.136 provides “[n]otwithstanding any other provision of this
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or;maintained by or for a governmental body is confidential.” Id. § 552.136(b);
seeid. § 552. 1‘3 6(a) (defining “access device™). This office has determined insurance policy
numbers are ‘access device numbers for purposes of section 552.136. Accordingly, the
district must Wlthhold the insurance policy numbers we have marked under section 552.136
of the Govemment Code.? \
Finally, we note a portion of the remaining information is protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental: body must allow inspection of copyrighted materials unless an exception

i
A

*This office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies, which authorizes withholding of ten categories of information, including an insurance
policy number u_’;i__der section 552.136 of the Government Code, without the necessity of requesting an attorney
general decision’
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applies to the: *1nformat10n Id.; see Open Records Decision No. 109 (1975). If amember of
the public w1shes to make copies of copyrighted materials, the person must do so unassisted
by the govennnental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must withhold the corporate tax return information we have marked
under section 552.101 of the Government Code in conjunction with section 6103(a) of
title 26 of thé United States Code. The district must withhold the information we have
marked undet section 552.110(a) of the Government Code. The district must withhold the
insurance policy numbers we have marked under section 552.136 of the Government Code.
The district must release the remaining information, but any information protected by
copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited .
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationiregarding any other information or any other circumstances.

This ruling ‘tf}iggers important deadlines regarding the rights and responsibilities of the
governmental:body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the fﬁce of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General toll free, at (888) 672-6787.

Sincerely, i

Mack T. I—Ialﬁson
Assistant Attgrney General
Open Records Division
MTH/em

Ref: ID# 413734

Enc. Subml,tted documents

c: Reqllcstors
(w/o enclosures)

i
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M. thane Whatley .
Network Cabling Services

705 North Bowser Road, Suite 111

Richardson, Texas 75081
(w/o enclosures)

Mr. Brent Eary

Superior Fiber & Data Services
10907 Shady Trail, Suite 103
Dallas, Texas 75220

(w/o enclosures)

West Penn Wire

2833 West Chestnut Street
Washington, Pennsylvania 15301
(wlo (}éhclosures)

Mr. Eddie Bueno

Bueno Integrated Technologies
801 Business Parkway
Richdfdson, Texas 75081

(w/o énclosures)

Mr. Darren Fisher
Calenge/Insight
3480 Lotus Drive
Planoj Texas 75075
(w/o énclosures)

Mr. Thomas Neault

Netsync

2500 West Loop South, Suite 510
Houston, Texas 77027

(w/o enclosures)

| Mr. Christopher a Kalis

5160 Village Creek Drive, Suite 100
Plano, Texas 75093
(w/o enclosures)

Mr. Teon Bass
Wachter
3417 Roy Orr Boulevard

~ Grand Prairie, Texas 75050

(w/o enclosures)

Mr. Rick Cook

Trace _

183 South Watson Road, Suite 212
Arlington, Texas 76101

(w/o enclosures)

Mr. Rick Dean

Electra Link

17819 Davenport #310
Dallas, Texas 75252
(w/o enclosures)

Mr. Gary Williams

Black Box Network Services
1010 Haley Road
Murfreesboro, Tennessee 37129
(w/o enclosures)




