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Deal' Mr. Landgraf: 

0R2011-05l24 

You ask whether certain infonnation is subject to required public disclosure lmder the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code, Your request was 
assigned ID# 414317. 

, The Ector COlmty Hospital District d/b/a Medical Center Hospital (the "hospital"), which 
you represent;\,received a request for the persolllel file of a named hospital employee and the 
hospital's employee handbook. You claim that the submitted information is excepted from 
disclosure urider section 552.102 of the Government Code. We have considered the 
exception yOl~ claim and reviewed thesubiUittedinfonnation. We have also considered 
comments submitted by the hospital employee. See Gov't Code § 552.304 (providing that 
interested party may submit written comments regarding why information should or should 
not be released). ,','" ' , , 

We note the s:ubmitted infonnation contains an 1-9 form and attachments. Section 552.101 
ofthe Govenlluent Code excepts from disclosure "infOlmation considered to be confidential 
by law, either(constitutional, statutOlY, or by judicial decision.,,1 Gov't Code § 552.101. 
This section encompasses infonnation protected by other statutes, such as section 1324a of 
title 8 of the United States Code. Section 1324a provides that an Employment Eligibility 
Verification Ponn 1-9 and "any information contained in or appended to such fonn, may not 
be used for pU1:poses other than for enforcement ofthis chapter" and for enforcement of other 
federal statut~s governing crime alld criminal investigations. See 8 U.S.C. § 1324a(b )(5); see 

.·r-

lThe Office ofthe Attomey General will raise mandatOlY exceptions on behalf of a governmental body, 
but ordinarily wih not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). . ;~', 
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also 8 C.F.R. § 274a.2(b)(4). Accordingly, the hospital must withho1d.the 1-9 fonn and its 
attac1unents, which we have marked, under 552.101 ofthe Gove111ment Code in conjtll1ction 
with section 1324a oftitle 8 ofthe United States Code. 

We also note the submitted information contains a W-4 fonn that is confidentia1tll1der 
federa11aw. Section 552.101 ofthe Gove111ment Code also encompasses section 6103(a) of 
title 26 of the United States Code. Section 6103(a) renders tax retUl11 infonnation 
confidential. Attomey General Opinion H -1274 ( 1978) (tax reuU11s); Open Records Decision 
No. 600 (1992) (W-4 fonns). Section 6103(b) defines the tenn "rettU11 infonnation" as "a 
taxpayer's identity, the natme, somce, or amount of his income, paymelits, receipts, 
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, 
deficiencies, overassessments, or tax payments ... or any other data, received by, recorded 
by, prepared by, fumished to, or collected by the Secretary [ofthe llite111a1 Revenue Service] 
with respeGt to a retum or with respect to the detennination of the existence, or possible 
existence, of liability ... for any tax, penalty, interest, fine, forfeitme, or other imposition, 
or offense[.]" 26 U.S.c. § 6103(b)(2)(A). Federal courts have construed the tenn "retum 
infonnation" ,·expansive1y to include any infonnation gathered by the illtema1 Revenue 
Service regarding a taxpayer's liability under title 26 ofthe United States Code. See Mallas 
v. Kolak, 721F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in part, afj'd in part, vacated 
in part, and remanded, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the hospital must 
withhold theW-4 fonn we have marked pmsuant to section 552.101 of the Govenunent 
Code in conjunction with section 6103(a) of title 26 of the United States Code. 

The remaining infonnation also contains confidential criminal history record infonnation 
("CHRI"). Section 552.101 of the Govemment Code also encompasses laws that make 
CHRI confidential. CHRI generated by the National Crime illfonnation Center or by the 
Texas Crime Jnfonnation Center is confidential under federal and state law. CHRl means 
"information collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, infonnations, and. 
other fonna1 criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28, 
part 20 of the Code of Federal Regulations govems the release ofCHRI obtained from the 
National Crime 11lfonnation Center network or other states. See 28 C.F.R. § 20.21. The 
federal regu1a,tions allow each state to follow its individua11aw with respect to CHRI it 
generates. Op:en Records Decision No. 565 at 7 (1990); see generally Gov't Code ch. 411 
subch. F. Seotion 411.083 of the Govenunent Code deems confidential CHRI the Texas 
DepaIiment of Public Safety ("DPS") maintains, except DPS may disseminate this 
infomlation as provided in chapter 411, subchapter F of the Govenunent Code. See Gov't 
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency 
to obtain CHR!; however, a criminal justice agency may not release CHRI except to another 
criminal justic;e agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities 
specified in chapter 411 ofthe Govenunent Code are entitled to obtain CHRI from DPS or 
another crimil;1a1 justice agency; however, those entities may not release CHR! except as 
provided bychapter411. See generally id. §§ 411.090-.127. Thus, anyCHRIobtainedfi.-om 
DPS or any other criminal justice agency must be withheld under section 552.101 of the 
Govenunent Code in conjunction with Govemment Code chapter 411, subchapter F. 



! 

Mr. Brooks L,andgraf - Page 3 

Accordingly,. the hospital must withhold the CHRI we have marked lU1der section 552.101 
in conjlU1ctiQl1 with federal law and chapter 411 of the Govenllnent Code. 

',.' 

We note the ~ubmitted information includes a confidential medical record. Section 552.101 
of the Govern,ment Code also encompasses medical records made confidential under the 
Medical Pra~tice Act (the "MP A"), subtitle B of title 3 of the Occupations Code. 
Section 159.002 of the MPA provides in pertinent paIi: 

" 

(b) A:record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged aI1d may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential c01111nunication 
or record as described by tIns chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonn,ation except to the extent that disclosure is consistent with the 
auth0r.jzed purposes for wInch the information was first obtained. 

" 

Occ. Code § J59.002(b)-(c). fuformation that is subject to the MPA includes both medical 
records and iijfonnation obtained from those medical records. See id. §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has dete1mined that the protection 
afforded by section 159.002 extends only to records created by either a physician or someone 
lU1der the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1983), 343 (1982). Medical records may be released only as provided under the MPA. 
Open Records Decision No. 598 (1991). Accordingly, we find the infonnation we have 
marked constitutes a confidential, medical record under the MP A and the hospital must 
withhold tlnsinformation lmder section 552.101 of the Goven1111ent Code in conjunction 
with the MP A,. 

Section 552.101 of the Govenllnent Code also encompasses the cOlmnon-law right of 
privacy, whic~ protects infOlmation if it (1) contains highly intimate or embanassing facts, 
the publicatiqn ofwhich would be highly objectionable to a reasonable person, aI1d (2) is not 
oflegitimate concem to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668,685 (Te~;, 1976). To demonstrate the applicability of common-law privacy, both prongs 
of this test must be satisfied. Id. at 681-82. The types of information considered intimate 
and embanassing by the Texas Supreme Court in Industrial Foundation included 
infonnation r~lating to sexual assault, pregnaI1cy, mental or physical abuse in the workplace, 
illegitimate chiidren, psyclnatric treatment of mental disorders, attempted suicide, and 
injuries to sex~lal organs. Id. at 683. Whether infonnation is subject to a legitimate public 
interest and therefore not protected by common-law privacy must be determined on a case­
by-case basis.; See Open Records Decision No. 373 (1983). 

This office has fOlU1d that personal financial information not relating to a financial 
transaction between an individual and a govenunental body is generally intimate or 
embanassing; See generally Open Records Decision Nos. 600 at 9-10 (1992) (employee's 
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designation of retirement beneficiaty, choice of insurance carrier, election of optional 
coverages, direct deposit authorization, fonns allowing employee to allocate pretax 
compensatiOIl to group insurance, health care or dependent care), 545 (1990) (defened 
compensation infonnation, pmiicipation in vohmtaty investment program, election of 
optional insurance coverage, mOligage payments, assets, bills, mld credit histoty), 373 
(sources of in~ome not related to financial transaction between individual and govemmental 
body protected under common-law privacy). However, there is a legitimate public interest 
in the essential facts about a financial transaction between an individual mld a govemmental 
body. See ORD Nos. 600 at 9 (infonnation revealing that employee participates in group 
insurance plail funded partly or wholly by govemmental body is not excepted from 
disclosure), 545 (financial infonnation pertaining to receipt of fimds from govemmental body 
or debts owed to govenunental body not protected by cornmon-Iaw privacy). Furthennore, 
this office has noted the public has a legitimate interest in infonnation that relates to public 
employees and their conduct in the workplace. See, e.g., Open Records Decision Nos. 562 
at 10 (1990) (persOlU1el file infonnation does not involve most intimate aspects of human 
affairs but in,fact touches on matters of legitimate public concern), 470 at 4 (1987) Gob 
perfonnance does not generally constitute public employee's private affairs), 444 at 3 (1986) 
(public has obvious interest in infonnation concerning qualifications and performance of 
govenunent ~mployees), 405 at 2 (2983) (mamler in which public employee's job was 
perfonned c~nnot be said to be of minimal public interest), 392 (1982) (reasons for 
employee's !©signation ordinarily not private). Upon our review, we find the remaining 
infonnation ~ontains personal financial details that are not of legitimate public interest. 
Therefore,we'conclude the hospital must withhold this infonnation, which we have marked, 
under section'.5 52.101 ofthe Govemment Code in conjunction with cornmon-Iaw privacy. 
However, we find no portion ofthe remaining infonnation is highly intimate or embanassing 
infOlmation of no legitimate public interest. Accordingly, no pOliion of the remaining 
infonnationmay be withheld under sectioil 552.101 in conjunction with common-law 
pnvacy. 

You claim the submitted infOlmati011 is excepted from disclosure under section 552.102 of 
the Govenunent Code. Section 552.102(a) excepts from disclosure "infonnation in a 
persomiel fil~:, the disclosure of which would constitute a clearly lmwananted invasion of 
personal priv;acy." Gov't Code § 552.102(a). You assert the privacy analysis lmder 
section 552. 102(a) is the same as the cornmon-law privacy test under section 552.101, which 
is discussed ahove. See Indus. Found., 540 S. W.2d at 685. In Hubert v. Harte-Hanks Texas 
Newspapers,:lnc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the 
court mled th:~ privacy test under section 552.1 02( a) is the smne as the Industrial Foundation 
privacy test. fIowever, the Texas Supreme Court recently expressly disagreed with Hubert' s 
interpretation of section 552.1 02( a) and held its privacy standard differs from the Industrial 
Foundation t~st under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. 
ofTex., No. 08-0172,2010 WL4910163,at *5 (Tex. Dec. 3,2010). The supreme cOUlithen 
considered thy applicability of section 552.102, and held section 552.1 02( a) excepts from 
disclosure the dates of birth of state 'employees in the payroll database of the Texas 
Comptroller of Public Accounts. Id. at * 1 O. Having carefully reviewed the infonnation at 
issue, we have marked the infonnation that must be withheld under section 552.1 02( a) ofthe 
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Government Code. The remaining information is not excepted tmder section 552.1 02( a) and 
may not be withheld on that basis. 

\'. 

You state that; pursuant to section 552.024 ofthe Govemment Code, the hospital will redact 
celiain infonnation from the submitted documents. Section 552.024 of the Govenllnent 
Code authorizes a govemmental body to' redact from public release a current or fonner 
employee's home address and telephone number, social security number, and family member 
information e~cepted from disclosure under section 552.117 (a)(l), without the necessity of 
requesting a ,~ecision from this office under the Act, if the employee timely elected to 
withhold such infom1at~on. Gov't Code § 552.024(a)-(c); see also id. § 552.117(a)(1). 
Whether a paiiicular piece of information is protected by section 552.117(a)(1) must be 
detel111Ined at:the time the request for it is made. See Open Records Decision No. 530 at 5 
(1989). We note the submitted infonnation includes an election form showing the employee 
at issue elected to allow 'access to her home address and home telephone number. 

, FUlihennore,ithe election f01111 provides no means for the employee to request that her family 
member infctrmation or social security number be withheld from disclosure under 
section 552.1j 7(a)(1). Accordingly, the hospital may not withhold any infom1ation under 
section 552.1:17(a)(1) of the Govenllnent Code:2 

" 

We note the r~maining infonnation contains a public e-mail address. Section 552.13 7 ofthe 
Govenllnent Code excepts from disclosure "an e-mail address of a member ofthe public that 
is pI'ovided for the purpose of communicating electronically with a govemmental body," 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c).' Gov't Code § 552. 137(a)-(c). We note 
section 552.137 is not applicable to an institutional e-mail address.anIntemetwebsite 
address, the general e-mail address of a business, an e-mail address of a person who has a 
contractual re.~ationship with a goven1l11ental body, or an e-mail address maintained by a 
governmental entity for one of its officials or employees. The e-mail address we have 
marked is not~a type specifically excluded by section 552.137( c). Accordingly, the hospital 
must withhold, the e-mail address we have marked tmder section 552.137 of the Govenllnent 
Code unless :':,the owner of the address has affinnatively consented to its release under 
section 552.l:37(b). 

In summary: (1) the hospital must withhold the 1-9 fonn and its attaclllnents we have marked 
under section':552.1 01 ofthe Government Code in conjunction with section 1324a oftitle 8 
of the United:Btates Code; (2) the hospital must withhold the W-4 fom1 we have marked 
pursuant to section 552.101 of the Govemment Code in conjUl1ction with section 6103(a) of 
title 26 ofthe United States Code; (3) the hospital must withhold the CRR! we have marked 
under section 552.101 of the Govemment Code in conjunction with federal law and 
chapter 411 of the Govemment Code; (4) the hospital must withhold the medical record we 

'" 

2We note, regardless of the applicability of section 552.117, section 552. 147(b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision fi-om this office under the Act. 

···'i 
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have marked.imder section 552.101 6fthe Government Code in conjlmction with the MP A; 
(5) the hospit~l must withhold the information we have marked under section 552.101 ofthe 
Govennnent Code in conjunction with cOlmnon-lawprivacy; (6) the hospital must withhold 
the infonnation we have marked under section 552.102 ofthe Govenmlent Code; and (7) the 
hospital must withhold the e-mail address we have marked under section 552.137 of the 
Govennnent Code unless its owner has consented to its release.3 The hospital must release 
the remaining infonnation. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as~ presented to us;· therefore, this ruling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

This ruling tr.iggers impOliant deadlines regarding the rights and responsibilities of the 
govennnental body and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attomey General's Open Government Hotline, toll free, at 
(877) 673-68139. . Questions conceming the allowable charges for providing public 
infonnation upder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, 

c! wrCto04;3 £ ~ 
Lindsay E. Hale 
Assistant Att0mey General 
Open Record~ Division 

LEH/em 

Ref: ID# 414317 
• '.J 

~,~ 

Enc. Submitted docll111ents 

c: Requestor 
(w/o eilclosures) 

3We note tlus office issued Open Records Decision No. 684 (2009), a previous detemlination to all 
governmental bodies authorizing them to withhold ten categories of information, including: a direct deposit 
authorization form under section 552.101 of the Govenl111ent Code in conjunction with conl1110n-Iaw privacy; 
a Fonn 1-9 and attachments under section 552.101 of the Govenllnent Code in conjlU1ction with section 1324a 
of title 8 ofthe Uhited States Code; a W-4 fonn under section 552.101 of the Government Code in conjunction 
with section 6103(a) of title 26 of the United States Code; and an e-mail address of a member of the public 
under section 5~2.137 of the Government Code, without the necessity of requesting an attomey general 
decision. 


