
ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

April 13, 2011 
l,.', 

Mr. Mark G.'baniel 
Evans, Daniet, Moore, Evans & Lazarus 
For the Watauga Police Depmiment 
115 West Second Street, Ste 202 
Fort Worth, Texas 76102\, 

Dear Mr. Dmiiel: 

',,: 

": .. ' . 

0R2011-05133 

You ask whether celiain information is subject to required public disclosure lUlder the 
Public Info11Il,9-tion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#':414311 (Watauga PIA: 11-34). 

The Watauga;police Depmiment (the "department"), which you represent, received a request 
for ten categQries of infonnation relating to a specified incident at a specified address, 
inclllding: (1 )ithe firsUind last mime of each Officer present and their Texas C0111111ission on 
Law Enforceri;lent Officer Standards and EdUcation ("TCLEOSE") identification numbers; 
(2) the first and last name of each supervisor present or responsible for supervising the 
officers present and their 1:'C:I.:EO,SE identification numbers; (3) the first and last name ofthe 
officers that prepared any affidavit for a search Wan-mit at theacldress; (4) a copy of the 
affidavit for the sem'ch warrant; (5) a complete list of all items seized or removed from the 
address; (6) the return of the sem'ch warrmlt; (7) the offense report; (8) field test results of mly 
items seized' ,or tested; (9) certified laboratOlY test results of mly suspected item of 
contraband; and (10) all audio and video recordings made by officers during the incident. 
You state YOl~;have released portions of the offense report, including names of the officers 
and supervisqrs present or mentioned, the search wan'ant, return ofthe search warrmlt, and 
the search warrant affidavit, including the name of the officer who prepared the affidavit. 
You state the~requested field test and laboratory test results do not exist. 1 You claim the 

IThe A~t does not require a govel1unental body that receives a request for infol111ation to create 
inf0l111ation thafdid not exist when the request WaS receIved. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.---,-Sari'Antonio 1978, writ dism'd); Open Records Decision 
Nos.605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (199Q). 
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remaining infonnation is excepted fl.-om disclosure lU1der sections 552.101 and 552.108 of 
the Govel11ment Code. We have considered the exceptions you claim and reviewed the 
submitted inf0l111ation. 

Initially, we must address the depaliment's obligations under the Act. Section 552.301 of 
the Govel11ment Code prescribes the procedural obligations that a govel11menta1 body must 
follow in asking this office to decide whether requested infonnation is excepted fl.-om public 
disclosure. Section 552.301(e) of the Govennnent Code requires submission to this office 
within fifteenbusiness days of receiving the request (1) general written COlmnents stating the 
reasons why the stated exceptions apply that would allow the infonnation to be withheld, (2) 
a copy of thee written request for infonnation, (3) a signed statement or sufficient evidence 
showing the date the written request was received, and (4) a copy ofthe specific infonnation 
requested or representative samples, labeled to indicate which exceptions apply to which 
parts of the documents. Gov't Code § 552.301(e). you state the department received the 
request for ilifonnation on January 21, 2011. As previously noted, you state you have 
released som.¢ of the requested inf0l111ation and that other information responsive to the 
request does 110t exist. Although you have submitted the requested offense report and audio 
and video rec'Qrdings for our review, as of the date ofthis letter, you have not submitted the 
requested TCLEOSE identification numbers. Consequently, we find the depaliment failed 
to comply witll the requirements of section 552.301 with respect to the requested TCLEOSE 
identification)1Umbers. 

Pursuant to section 552.302 of the Govel11l11ent Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the infonnation to overcome this presumption. 
Id. § 552.302;;Simmonsv.Kuzmich, 166 S.W.3d342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd. a/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no 
writ) (govennnental body must make compelling demonstration to overcome presumption 
of opelmess p:ursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994). A compelling reason geilerally exists when infonnation is confidential by 
law or third-p.aliy interests are at stake. See Open Records Decision Nos. 630 at 3,325 at 2 
(1982). You raise section 552.101 ofthe Govennnent Code, which can provide a compelling 
reason, for the requested TCLEOSE identification numbers. But, because you have not 
submitted th\3, requested infonnation for our review, we have no basis for finding this 
information yonfidentia1 by law. Accordingly, we find the department must release the 
requested ideptification munbers to the requestor pUrSUallt to section 552.302 of the 
Govenmlent ~Code. If you believe TCLEOSE identification numbers are confidential and 
may not 1aw;fully be released, you must challenge this ruling in court pursuant to 
section 552.324 ofthe Govennnent Code. ' 

Next, we ~lote the submitted infonnation includes a cOUli-fi1ed document. 
Section 552.022(a)(17) ofthe Govennnent Code provides for required public disclosure of 
"infonnation:that is also contained in a public court record," Ull1ess the infonnation is 
expressly confidential under other law. Gov't Code § 552.022(a)(17). We have marked the 
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docmnent sU~Ject to section 552.022(a)(17). Although you seek to withhold tIns document 
under sectio#'S52.108 ofthe Govennnent Code, that section is a discretionary exception to 
disclosme th&t protects a govenmlental body's interests and may be waived. See id. 
§ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 17,7 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). As 
such, section 552.108 is not other law that.makes infonnation expressly confidential for the 
pmposes ofs~~tion552.022(a)(17). Therefore, the marked court-filed docmnentmaynotbe " 
withheld und~r section 552.108. However, we note a pOliion of the infonnation in the 
court-filed document is subject to section 552.130, which is "other law" for purposes of 
sectioi1552.022. Accordingly, we will consider the applicability of this exception to the 
comi-filed dohnnent.2 

The court-fil~d document contains Texas license plate numbers, which are subject to 
section 552.130 of the Govemment Code. Section 552.130 provides that infonnation 
relating to a'iimotor vehicle operator's license, driver's license, motor vehicle title, or 
registration issued by a Texas ~gency is excepted from public release. Gov't Code 
§ 552.130(a)t'i), (2). The depmiment must withhold the Texas license plate numbers we 
marked undef:]section 552.130 of the Government Code.3 

.. ,-
"," 
'Ii 

We now turn is your argmnent against the disclosure of the remai1nng submitted infomlation 
not subj ectto$ection 552.022 of the Govemment Code. Section 552.108 ofthe Govennnent 
Code provid~~ in pertinent part: 

(a) Infbnnation held by a law enforcement agency or prosecutor that deals 
with tite detection, investigation, or prosecution ofcrime is excepted from 
[required public disclosure] if: 

(1) release of the inforniation would interfere with the detection, 
. investigation or prosecution of crime; 

.~; (2) it is infonnation that deals with the detection, investigation or 
t prosecution of crime only in relation to an investigation that did not 
\::', result in conviction or defened adjudication[.] 

Id. § 552.10:S(a). We note section 552.108(a)(1) and section 552.108(a)(2) typically 
encompass two mutually exclusive types ofinfomlation. Section 552.108(a)(1) generally 
protects infonllation that pertains to a specific pending criminal investigation or prosecution. 

~'~ . 

2The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental 
body. See Opeu\Records Decision Nos. 481 (1987),480 (1987), 470 (1987). 

3We note tIllS office issued Open Records Decision No. 684 (2009), a previous detemlination to all 
govenU11ental bqdies authorizing tIlem to witIlhold ten categories ofinfonnation, including Texas license plate 
l1lU11bers lU1der s~ction552.130 of the Government Code, withoutthe necessity of requesting anattomey general 
decision. 

----------~"".""-----------------------------
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In contrast, s~ction 552.1 08( a) (2) protects information that relates to a concluded criminal 
investigationar prosecution that did not result in conviction or defen-ed adjudication. A 
gove1111l1ental body claiming section 552.1 08(a)(1) must reasonably explain how and why 
the release of the requested infonnation would interfere with the detection, investigation, or 
prosecution cif crime. See id. §§ 552.1 08(a)(1), .301( e)(l)(A); see also Ex parte Pruitt, 551 
S.W.2d 706 (Tex. 1977). A gove111mental body that claims section 552.108(a)(2) must 
demonstrate -that the requested infonnation relates to a criminal investigation that has 
concluded in a final result other than a conviction or defen-ed adjUdication. See Gov't Code 
§§ 552.108(a)(2), .301(e)(1)(A). 

In this instan¢e you state, and have provided documentation showing, that the submitted 
infonnation i~lates to two pending criminal prosecutions by the Tan-ant COlUlty District 
Attorney's Office (the "district att0111ey"). You also infonn us the district attol11eyobjects 
to the disclosure of the submitted infonnation. Based on these representations and our 
review, we coi~clude release of the remaining inf01111ation would interfere with the detection, 
investigation;, or prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of 
Houston, 53F(S.W.2d 177 (Tex. Civ. App.- Houston [14th Dist.] 1975) (court delineates 
law enforcement interests that are present in active cases), writ refd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Accordingly, we conclude section 552.108(a)(1) is applicable to 
the remaining(infonnation. 

We note, how~ver, section 552.108 does not except from disclosure basic information about' 
an arrested petson, an an-est, or a crime., Gov't Code § 552.1 08( c). Basic information refers 
to the infonnationheld to be public in Houston Chror!icle. See 531 S.W.2d at 186-87; Open 
Records Decision No. 127 (1976) (sul11l11arizing types of info1111ation made public by 
Houston Chro.nicle). Thus, with the exception of basic infonnation, which you state you 
have release~, the department may withhold the remaining infonnation lUlder 
section 552.1Q8(a)(1) of the Gove111ment Code. 

In summary, ~he depmiment must release the requested identification munbers. With the 
exception of the court-filed document and basic infonnation, the department may withhold 
the submitted)nfonnation under section 552.108(a)(1) of the Govel11l11ent Code. The 
depmiment nwst withhold the Texas motor vehicle record info1111ation we marked in the 
comi-filed d6~cuinent under section 552.130 of the Govel11l11ent Code. The remaining 
information in the comi-filed document must be released. -," .. 

This letter ruling is limited to the pmiicular information at issue in this request and limited 
to the facts asi,presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOIi"Tegarding any other infonnation or 'any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mental1body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Qffice of the Attorney General's Open GoVel11111ent Hotline, toll free, 
at (877) 673,;,p839. Questions concerning the allowable charges for providing public 

" 
.. ,. 
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infonnation under the Act must be directed tothe Cost Rules Administrator ofthe Office of 
" the Attomey ,General, toll fi.'ee at (888) 672-6787. 

Sincerely, 

11d-1~ 
Kate Hmifield. 
Assistmlt Attomey General 
Open Records Division 

KHlem 

Ref: 
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ID# 414311 
:.' 

Submitted docmnents 
;~ 

:\ 
c: Requ~stor 

(w/o enclosures) 

.} 
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