
April 13, 201~ 

Mr. Cary Bov'ey 
City Attomey 
City of Llano. ' 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

2251 Double Creek Dr., Ste 204 
Round Rock, Texas 78664 

. , :. 

Dear Mr. Boyey: 

0R2011-05134 

You ask whyrher certain infonnation is subj ect to required public disclosure lU1der the 
Public InforrnJltion Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#~14457. 

The City of Llano (the "city"), which you represent, received a request for the reports and 
statements regarding a specified incident. You claim that the submitted infonnation is 
excepted fi.'om disclosure under sections 552.101, 552.108, 552.130, and 552.136 of the 
GovenllnentCode. We have considered the exceptions you claim and reviewed the 
submitted inf0nnation. 

Initially, we must address the city's obligations lU1der section. 552.301 of the Govenll11ent 
Code, which prescribes the proced~rresa go~enunental bodyniust follo:v in asking this office 
to decide wh~ther requested infol1nation is excepted from public disclosure. Pursuant to 
section 552.3.01(b), a governmental body must ask for a decision from this office and state 
the exceptions that apply within ten business days of receiving the written request. See Gov't 
Code § 552~:301(b). You state the city received the request for infol1nation on 
January 19, 2011. Accordingly, the city was required to request a decision from tIns office 
by Febmary 2~ 2011. The envelope in which your request for a ruling was submitted bears 
a postmark date of Feb mary 3, 2011. See id. § 552.308(a)(1) (describingmles for calculating 
submission dates of docmnents sent via first class United States mail, common or contract 
carrier, or int~ragencymail). Consequently, we deternline the city failed to comply with the 
procedural requirements mandated by section 552.301 of the Government Code. 

Pursuant to s\(ctibn 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
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that the requested infonnation is public and must be released unless the govermnental body 
demonstrates a compelling reason to withhold the infonnation :Ii-om disclosme. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancoc.lcv. StateBd. o/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); 
Open Records Decision No. 586 (1991). This office has held a compelling reason exists to 
withhold information when third paliy interests al'e at stake or when infonnation is made 

, confidential by another somce oflaw. See Open Records Decision No. 150 (1977). You 
claim section 552.108 of the Govenllnent Code for the submitted infonnation. However, this 
ex~eption is discretionary in natme. It serves to protect a goven111lental body's interests and 
may be waived; as such, it does not constitute a compelling reason to withhold information. 
See Open Records Decision No. 177 (1977) (govermnental body may waive statutory 
predecessor t6 section 552.108); see also Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 

, Accordingly, no pOliion of the submitted infonnafionmay be withheld under section 552.108 
of the Govenllnent Code. You also raise sections 552.101, 552.130, and 552.136 of the 
Govenllnent Code. Because these exceptions can provide a compelling reason to withhold 
infonnation, ,we will consider the applicability of these exceptions to the submitted 
infonnation. :,1 

Section 552.1~(11 of the Govenunent Code excepts from disclosme "infonnation considered 
to be confidep.tia1 by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 Q 1. Section 552.101 encompasses information protected by other statutes, such 
as section 242:: 127 ofthe Health and Safety Code, which pertains to investigations of alleged 
or suspected }l.buse or neglect in convalescent or nmsing homes and related facilities. 
Section 242.127 provides in pertinentpart: 

A rep,Oli, record, or working 'paper used or developed in an investigation 
made under [subchapter E of chapter 242] ... [is] confidential and maybe 
disclosed only for purposes consistent with the TIlles adopted by the [Texas 
BoardiofHuman Services] or the designated agency. 

Health & Safety Code § 242.127. The only entities authorized to conduct all investigation 
under subchapter E of chapter 242 are the Texas Department of Aging and Disability 
Services ("DADS") or the agency designated by a court to be responsible for the protection 
of a nursingjp.omeresident 'who is the subject of a repOli of abuse or neglect. See id. 
§ 242.126; sef?,also id. § 242.121 (defining "designated agency"). The submitted infonnation 
contains a fi11g.1 written report completed by DADS concerning alleged abuse. You state this 
report was u$ed or developed in an investigation of abuse, neglect, or exploitation of a 
convalescent9r nmsing home. Therefore, we agree that this repOli, which you have marked, 
is confidential under section 242.127 of the Health and Safety Code alld must be withheld 
under section 552.101 of the Government Code.! 

1 As our:ruling is dispositive, we need not addxess your remaining arguments against disclosure of this 
information. :: 
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Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MP A"), subtitle B of title 3 of the Occupations Code, which makes medical records 
confidential. 'See Occ. Code §§ 159.001-165.160. Section 159.002 of the MPA provides in 
pati: 

(a) A communication between a physician and a patient, relative to or in 
conneCtion with any professional services as a physician to the patient, is 
confidential atld privileged atld may not be disclosed except as provided by 
tIus chapter. 

(b) A;i"ecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential atld 
privileged and may not be disclosed except as provided by tIus chapter. 

( c) A :person who receives information from a confidential conu11lmication 
or re¢Qrd as described by this chapter, other than a person listed in 
Sectiqn 159.004 who is acting on the patient's behalf, may not disclose the 
info11l):ation except to the extent that disclosure is consistent with the 
authodzed purposes for which the infonnation was first obtained. 

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone lmder the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We ~Jso have concluded that when a file is created as the result of a hospital stay, 
all of the doqmllents in the file that relate t6 diagnosis and treatment constitute either 
physician-patient communications or records of the identity, diagnosis, evaluation, or 
treatment of a;ipatient by a physician that are created or maintained by a physician. See Open 
Records Dec1,$ion No. 546 (1990). Upon review, we find the submitted infonnation contains 
medical recol~ds, which we have marked, that are subject to the MP A. Accordingly, the 
infomlation vy-e have mat"ked may only be disclosed in aCCOrdatlCe with the MP A? 

Section 552.191 ofthe Govemment Code also encompasses the federal and state statutes that 
prohibit the dl,sclosure of infonnation conceming a state plan for medical assistance, except 
for a' purpose directly connected with the administration of the plan. See 42 U.S.C. 
§ 1396a(a)(7); Hum. Res. Code §§ 12.003,21.012; Open Records Decision Nos. 584 (1991), 
166 (1977). S,ection 12.003 of the Hmna~l Resources Code provides in relevant part: 

(a) E*,cept for purposes directly cOIDlected with the administration of the 
depart\llent's assistance programs, it is an offense for a person to solicit, 
disclo.§e, receive, or make use of, or to authorize, knowingly pennit, 
partic:~pate in, or acquiesce in the use of the names of, or any infonnation 

2A~ oulTIlling is dispositive, we need not address yom remaining arguments against the disclosme of 
tIllS infolTIlation:!' 
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conceming, persons applying for or receiving assistance ifthe infonnation is 
directly or· indirectly derived from the records, papers, files, or 
communications of the department or acquired by employees of the 
depaliment in the performance of their official duties. 

Hum. Res. Code § 12.003(a). In Open Records Decision No. 584, tIlls office concluded 
"[t]he inclusion of the words 'or any infonnation' juxtaposed with the prohibition on 
disclosure of the names of the department's clients clearly expresses a legislative intent to 
encompass the broadest range of individual client infomlation, and not merely the clients' 
names and aq}iresses."· Id. at 3. Consequently, it is the specific infonnation peliaining to 
individual cli~nts, and not merely the clients' identities, that is made confidential under 
section 12.00,3. See Hum. Res. Code § 21.012 (a) (requiring provision of safeguards that 
restrict use OI;'cdisclosure of infonnation conceming applicants for or recipients of assistance 
programs to plU1Joses directly connected with admilllstration of programs). 

We note that,the submitted infonnation reveals the incident to wmch it pertains was also 
investigated by the Office of the AttolTIey General's Medicaid Fraud Control Unit 
("MFCU"), vyhich is charged by federal law with investigating and prosecuting violations 
of all applicab,le state laws pertaining to fraud in the, administration ofthe Medicaid program 
and reviewing "abuse or neglect of patients in health Cal'e facilities receiving payments lU1der 
the State Medicaid plan[.]" See 42 C.F.R. § 1007.11 (b )(1), Because MFCU investigated the 
incident, we l}ote that the victim listed in the remaining infonnation may be a patient in a 
health care fq.~ility receiving payments lU1der the State Medicaid plan, and, therefore, the 
victim's identity maybe confidentiallU1der section 12.003 of the HlllTIall Resources Code. 
Because we q.re unable to make this detelmination, we must rule conditionally. Because 
release of th~;victim's name in this instance is not for use in the admilllstration of the 
assistance pr<i):gram, the city must withhold the victim's name alld identifying infOlmation, 

.(. 

which we hay,e mal'ked under section 552.101 in conjunction with section 12.003 of the 
HlllTIan ResOl1l'CeS Code, ifthe victim is a patient in a health cal'efacility receiving payments 
under the State Medicaid plan. Ifthe victim is not a patient in a health care facility receiving 
payments und,er the State Medicaid plan, the city may not withhold the victim's name alld 
identifying ilifonnation on this basis. 

Section 552.101 ofthe Govemment Code also encompasses the doctrine of common-law 
privacy, which protects infonnation that (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly 0 bj ectionable to a reasonable person, and (2) is not 
oflegitimate 90ncem to the pUblic. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tex;, 1976). The types ofinfonnationconsideredintimate andembanassingbythe 
Texas Supreme COlUt in Industrial Foundation included infonnation relating to sexual 
assault, premiancy, Illental or physical abuse in the workplace, illegitimate ~lllidren, 
psychiatric tr~atment of mental disorders, attempted suicide, and injuries to sexua10rgans. 
Id. at 683. :This office has found some kinds of medical infolTIlation or infolTIlation 
indicating di~,~bilities or specific illnesses to be excepted from required public disclosure 
undercommo)1-lawprivacy. See Open Records DecisionNo, 455 (1987) (prescription drugs, 
illnesses, oper,ations, and physical handicaps). Upon review, we have marked the portions 

. ~ 
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of the remailiing infonnation that are highly intimate or embarrassing and of no legitimate 
public intere~t. This information is generally confidential tmder section 552.101 in 
conjunction with common-law privacy. However, we note the city may only withhold the 
marked infOljnation, which pertains to the victim, if the victim's name and identifying 
infonnation a,re not being withheld under section 552.101 of the Govenunent Code in 
conjunction with section 12.003 of the Human Resources Code. However, we find the 
remaining infonnation you marked is either not highly intimate o;r embanassing or is of 
legitimate pu~lic interest. Accordingly, the city may not withhold any of the remaining 
information ul1der section 552.101 in conjunction with cOlllinon-law privacy. 

,,-I 

YOll have mafked driver's license numbers you seek to withhold under section 552.130 of 
the Govenun,~~lt Code. Section 552.130 provides that infol1l1ation relating to a motor vehicle 
operator's li9.~nse or driver's license issued by a Texas agency is excepted from public 
release. Gov;!! Code § 552. 130(a)(1). We note, however, you have also marked the state of 
issuance of the driver's licenses. Generally, this office does not withhold the state of 
issuance bec~use, in order for section 552,130 to b,e applicable, the motor vehicle 
infonnation m,ust be issued by an agency ofthe State of Texas. See id. Accordingly, with 
the exception:ofthe state of issuance, the city must withhold the driver's licensemunbers you 
have marked~mder section 552.130 ofthe Goven11l1ent Code. 

In Stmmlary, i~le city must withhold the report you have marked under section 552.101 of the 
Goven11l1ent ~ode inconjtmction with section 242.127 ofthe Health and Safety Code. The 
city may only;release the medical records we have marked in accordance with the MP A. If 
the victim is ~ patient in a health care facility receiving payments under the State Medicaid 
plan, the citY,1nust withhold the victim's name and identifying infol1l1ation, which we have 
marked, tmd~rsection552.101 in conjunction with section 12.003 oftheHumanResources 
Code. If the~yictim is not a patient iIr a health care facility receiving payments under the 
State Medic~ld plan, the city must withhold the infol1l1ation we have maJ.·ked tmder 
section 552. fQl of the Government Code in conjunction with cOlllinon-law privacy. With 
the exceptiorj.{of the state of issuance, the city must withhold the drivers's license numbers 
you have m~rked tmder section 552.130 of the Govenunent Code.3 The remaining 
infonnation lllust be released.4 

-.;; 

" 

" 
3We note this office issued Open Records Decision No. 684 (2009), a previous detennination to all 

govermnental bqdies authorizing them to withhold ten categories of inf0l111ation, including Texas ch'iver's 
'license numbers~'9l1der section 5 52.130 of the Govennnent Code, without the necessity of requesting an attol11ey 
general decisiOll'; 

',> 

4We nd~e the information being released contains social secmity numbers. Section 552.14 7(b) ofthe 
Govenmlent cd'(ie authorizes a govel11mental body to redact a living person's socialsecmity number from 
public release Without the necessity of requesting a decision from this office under the Act. See Gov't Code 
§ 552.147. ,:. 

" ',' 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dete1111ination regarding any other infonnatiOIi or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnentalbody and ofthe requestor. For more infonnation conce111ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline,· toll free, 
at (877) 673~6839. Questions conceming the allowable charges for providing public 
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey @eneral, toll free at (888) 672-6787. 

Ii:. 
',', 

Sincerely, 

11~ 
Kate HartfieI&;l 
Assistant Att.t;Jmey General 
Open Records Division 

KH/em 
::':. 

. Ref: ID# 4'14457 

., 

Enc. Subm~tted documents 

c: Requestor 
(w/o ~nclosures) 

.j 


