
April 13, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Leena Chaphekar 
Assistant Gell,eral Counsel 
Employees Retirement System of Texas ' ;' ' 
P.O. Box 13207 
Austin, Texas'13207 

I ~ 

Dear Ms. Chapekar: 

0R2011-05138 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#~14433. 

The Employees Retirement System of Texas ,(the "system") received a request for multiple 
categories of il1formation related to the Dependent Eligibility Audit Request for Proposals, 
including a ~ppy of the original request' for proposals, all subsequent amendments or 
,modifications; all information related to how and when the request for proposals was posted, 
a copy of each;proposal received, and any infon~ation used to detennine the winning bidder. 
You state that'you will make some of the .responsive infonnation available to the requestor. 
You claim th~ submitted i{iforinatib~l'isexb~pted from disclosure under sections 552.104 
and 552.110 Of the Govemment Code. You also state the submitted infonnation may 
implicate the proprietalY interests of certain third parties. Accordingly, pursuant to 
section 552.305 of the Govemment Code, you notified ADP, Inc. ("ADP"), Aon Hewitt 
Consulting ("A.onHewitt"), alld Secova, Inc. ("Secova") ofthe request and oftheir right to 
submit argmn;ents to this office as to why each company's infonnation should not be 
released. 1 See. Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) 
(determining that statutory predecessor to section 552.305 pennits governmental body to rely 
on interested third party to raise and explain applicability of exception to disclosure lU1der 

. ~'l 

IWe no\~ the system also notified Chapman Kelly, Inc. ("Chapman Kelly") ofthe request. We further 
note the requesto~ is a representative ofHMS, which has merged with Chapman Kelly. 

" 
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Act in certain circumstances). We have received COlmnents from ADP, AonHewitt, and 
Secova. We have considered the submitted arguments and reviewed the submitted 
information., 

Initially, ADP and AonHewitt, argue pOliions of their submitted infonnation contain 
infomlation each company considers confidential. Additionally, Secova argues its entire 
proposal is confidentiaL We note that information is not confidential under the Act simply 
because the party that submits the infonnation anticipates or requests that it be kept 
confidentiaL .. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 
(Tex. 1976) .. In other words, a govemmental body cmmot ovelTule or repeal provisions of 
the Act through an agreement or contract. See Attomey General Opinion JM-672 (1987); 

, Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a govemmental body 
under [the Act] cmmot be compromised simply by its decision to enter into a contract."), 203 
at 1 (1978) (mere expectation of confidentiality by person supplying infonnation does not 
satisfy requirements of statutory predecessor to section 552.110). Consequently, lmless the 
infonnation {aIls within an exception to disclosure, it must be released, notwithstanding any 
expectation OJ agreement to the contrary. 

Next, you raise section 552.104 of the Govenunent Code, which protects £i'om required 
public disclo$ure "infonnation that, if released, would give advantage to a competitor or 
bidder." Gov!t Code § 552.104. The purpose of section 552.104 is to protect the interests 
of a govemm;ental body in competitive bidding situations where the govemmental body 
wishes to withhold infonnation in order to obtain more favorable offers. See Open Records 
Decision No. 592 (1991). Although ADP, AonHewitt, and Secova also raise 
section 552.104, because this section is a discretionary exception that protects only the 
interests of a govemmental body, we only address the system's claim under section 552.104. 
See id. (stat;IJtory predecessor to section 552.104 designed to protect interests of a 
govemmental1body in a competitive situation, and not interests of private parties submitting 
infOlmation ti) the govenunent), Open Records Decision No. 522 (1989) (discretionary 
exceptions iu general). Section 552.104 protects infonnation from disclosure if the 
govemmentalibody demonstrates potential hm1n to its interests in a particular competitive 
situation. Se~lOpenRecords Decision No. 463 (1987). Generally, section 552.104 does not 
except bids from disclosure after bidding is completed and the contract has been executed. 
See Open Re~prds Decision No. 541 (1990). 

The submitted infonnation consists of bid proposals, proposal amendments, and 
supplementary materials £i'om the three bidders for the contract at issue. This infonnation 
pertains to a cpntract the system has already awarded. Moreover, you have failed to provide 
any arguments explaining how this information otherwise pertains to an ongoing competitive 
situation. Therefore, we find the submitted information does not pe1iain to a competitive 
situation for p'urposes of section 552.104. Consequently, the system may not withhold any 
ofthe submit~~d infonnation under section 552.104ofthe Govemment Code. 

j',' 
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Secova raise~ section 552.102(a) of the Govemment Code for portions of its proposal. 
Section 552. (02(a) excepts from disclosure "infonnation in a personnel file, the disclosure 

~. J 

of which wou~d constitute a clearly unwarranted invasion of personal privacy[.]" Gov't Code 
§ 552.102(a):: Section 552.102(a) protects infomlation relating to public officials and 
employees. See Open Records Decision No. 645 (1982). In this instance, the infOlTIlation 
at issue is rel~ted to a private entity, Secova. Therefore, the system may not withhold any 
portion of Se:~ova's proposal under section 552.102(a) ofthe Govemment Code. 

ADP raises ;~ction 552.110 for portions of its submitted infomlation. AonHewitt and 
Secova gene!ally raise section 552.110 of the Govemment Code for their respective 
information.' Although the system argues the responsive information is excepted under 
section 552.11 0 ofthe Govemment Code, that exception is designed to protect the interests 
of third palii~s, not the interests of a govenunental body. Thus, we do not address the 
system's argl1ment under section 552.110. We will, however, address the third pmiies' 
arguments un~er section 552.110. 

Section 552.~;10 protects the proprietary interests of private parties by excepting from 
disclosure ~~ types of information: trade secrets and commercial or financial infOlIDation, 
the release)f which would cause a third pmiy substantial competitive hm1n. 
Section 552.1;10(a) of the Govemment Code excepts from disclosure "[a] trade secret 
obtained fronia person and privileged or confidential by statute or judicial decision." Gov't 
Code § 552.1:JO(a}. The Texas Supreme Court has adopted the definition of trade secret 
fl.-om section 757 of the Restatement of TOlis. Hyde Corp. v. Huffines, 314 S.W.2d 763 
(Tex. 1958); ~~e also Open Records DecisionNo. 552 at 2 (1990). Section 757 provides that 
a trade secret:1s 

mlY fommla, pattem, device or compilation of information which is used iil 
one's :business, and which gives him an opportunity to' obtain an advantage 
over qompetitors who do not know or use it. It may be a formula for a 
chemibal compound, a process of manufacturing, treating or preserving 
materials, a pattem for a machine or other device, or a list of customers. It 
differ~ from other secret infonnation in a business ... in that it is not simply 
infon~ation as to single or ephemeral events in the conduct of the 
busin~,ss . . . . A trade secret is a process or device for continuous use in the 
opera~ion of the business .... [It may] relate to the sale of goods or to other 
operat.ions in the business, such as a code for detennining discolmts, rebates 
or otl):er concessions in a price list or catalogue, or a list of specialized 
custOlners, or a method ofbooldceeping or other office management. 

!i 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
detemlining whether particular infonnation constitutes a trade secret, this office considers 
the Restatem~nt's definition of trade secret as well as the Restatement's list of six trade 
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secret factors? RESTATEMENT OF TORTS § 757 cmt. b (1939). TIns office must accept a 
private persoii.' s claim for exception as valid tmder section 552.110 ifthat person establishes 
a prima facie case for exception and no argument is submitted that rebuts the claim as a 
matter of law~. ORD 552 at 5-6. However, we catmot conclude that section 552.110(a) 
applies unless it has been shown that the information meets the defilntion of a trade secret 
and the necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). We note that pricing information peliaining to a 

" , 

patiicular proposal or contract is generally not a trade secret because it is "simply 
infol111ation as to single or ephemeral events in the conduct ofthe business," rather than "a 
process or deyice for continuous use in the operation of the business." See RESTATEMENT 
OF TORTS § iS7 cmt. b (1939); Huffines, 314 S.W.2d at 776; ORDs 319 at 3,306 at 3. 

i{ 

Section 5 52. IiI O(b) excepts from disclosure" [ c] Olmnercial or financial infonnation for which 
it is demonsttated based on specific factual evidence that disclosure would cause substatltial 
competitive harm to the person from whom the infonnatioll was obtained." Gov't Code 
§ 5~2.110(b).> Section 552. 110(b) requires a specific factual or evidentiary showing, not 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release ofthe requested information. See Open Records Decision No. 661 at 5-6 (1999) 
(business entyrprise must show by specific factual evidence that release of infonnation would 
cause it subst(,tntial competitive harm). 

ADP claims,: some of its proposal is a trade secret that should be protected by 
section 552.UO(a). Additionally, AonHewitt and Secova generally claim their proposals 
constitute tr~:de secrets under section, 552. 110(a). Upon review, we find that ADP, 
AonHewitt, ,!:l,l.d Secova have failed to demonstrate how any ofthe infonnation they seek to 
withhold me~ts the definition of a trade secret, nor have ADP, AonHewitt, and Secova 
demonstrated)the necessary factors to establish a trade secret claim for the information at 
issue. See ORps 402 (section 552.11 O( a) does not apply unless information meets definition 
of trade secre,t atld necessary factors have been demonstrated to establish trade secret 
claim), 319 ~t 3 (infonnation relating to organization and persOlU1el, market studies, 
professional J:'eferences, and qualifications and experience are not ordinarily excepted from 
disclosure tmcler statutory predecessor to section 552.110). Therefore, the system may not 
withhold anyofthe infonnation at issue tmder section 55Q.ll O( a) ofthe Government Code . 

. '/ 

2The following are the, six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: (1) the extent to which the information is mown outside of [the company]; (2) the 
extent to which~t is known by employees and others involved in [the company's] business; (3) the extent of 
measures taken by [the company] to guard the secrecy of the information; (4) the value of the information to 
[the companY]'ilild [its] competitors; (5) the amount of effort or money expended by [the company] in 
developing the tiJ,formation; (6) the ease or difficulty with which the information could be properly acquired 
or duplicated b¥} others. RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision 
Nos. 319 at 2 (1'982), 306 at 2 (1982), 255 at 2 (1980). 

~:~.~ . 
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ADP raises se9tion 552.11 O(b) for portions of its submitted proposal. AonHewitt and Secova 
general1yrais~ section 552.11 O(b) for theirrespective proposals. Upon review, we find ADP 

1.,1 

has demons#'ated that release of some of its infonnation would cause it substantial 
competitive Eann. Accordingly, the system must withhold the infonnation in ADP's 
proposal we 11ave marked under section 552.11 O(b) ofthe Gove111ment Code. However, we 
find that AonHewitt and Secova have failed to provide specific factual evidence 
demonstrating that release of any oftheir submitted infonnation would result in substantial 
competitive 11Emn to the companies. See ORDs 661 (for infonnation to be withheld lmder 
cOlml1erciai or financial inf01111ation prong of section 552.110, business must show by 
specific factllal evidence that substantial competitive injury would result from release of 
particular inf6nnation at issue), 509 at 5, 319 at 3. Furthennore, we note that the pricing 
inf01111ation Qf a wiIming bidder, such as AonHewitt, is generally not excepted lmder 
section 552.1'1 O(b). TIns office considers the prices charged in gove111ment contract awards 
to be a matter'ofstrong public interest. See Open Records Decision No. 514 (1988) (public 
has interest iIj'lcnowingprices charged by govemment contractors). See generally Dep't of 
Justice Guide,;:to the Freedom of Infonnation Act 344-345 (2009) (federal cases applying 
analogous Fi~edom of Infonnation Act reasoning that disclosure of prices charged 
gove111ment i'~. a cost of doing business with gove111ment). Accordingly, we detennine that 
no portion off the AonHewitt or Secova's infonnation is excepted from disclosure lmder 
section 552. 1) o (b) ofthe Gove111ment Code. 

Secova assertl> that portions of its submitted proposal consist of personal e-mail addresses 
that are sUbje,¢tto section 552.137 ofthe G~vemment Code. Section 552.137 excepts from 
disclosure "ail e-lnail address of a member of the public that is provided for the purpose of 
cOlmmmicatip.g electronically with a govemmental body," unless the member ofthe public 
consents to it~ release or the e-mail address is of a type specifically excluded by subsection 
(c). See Goy't Code § 552. 137(a)-(c). However, we note section 552.137(c)(3) states 
seCtion 552.1'3.7(a) does not apply to an e-mail address "contained in a response to a request 
for bids or proposals, [ or] contained in a response to similar invitations soliciting offers" Id. 
§ 552. 137(c)(3). Accordingly, the system may not withhold any of the e-mail addresses 
contained in ~ecova's proposal under section 552.137 of the Gove111ment Code. 

r:·~ 
Next, Secova,:asserts portions of its submitted proposal are excepted from disclosure under 

, section 552j39 of the Govemrnent Code.3 Section 552.139 of the Gove111ment Code 
provides in p,~: 

(a) Infonnation is excepted from the requirements of Section 552.021 ifit is 
infon~ation that relates to coniputer network security, ... or to the design, 
opera#on, or defense of a computer network. 

3 AlthorighSecovaraises section 552. 1 0 1 of the Government Code in conjunction with section552.139 
of the Govemll1~nt Code, we note that section 552.101 does not encompass other exceptions in the Act. 

... 

. ) 

~. " 



Ms~ Leena qiaphekar - Page 6 

(b) Tl1e following infonnation is confidential: 
" 

(2) any other assessment of the extent to which data processing 
• operations, a computer, a computer program, network, system, or 

, system interface, or software of a govel11mental body or of a 
: contractor of a govenllnental body is vulnerable to unauthorized 

access or hann, including an assessment of the extent to which the 
:: govel11mental body's or contractor's electronically stored information 

containing sensitive or critical infonnation is vulnerable to alteration, , , 
':i damage, erasure, or inappi·opriate use. 

I 

," , 

Id. § 552.139(a), (b)(2). After review of the infonnation at issue, we conclude it is not 
infonnation excepted under section 552.139. Accordingly, none ofthe Secova's submitted 
infonnation may be withheld lmder section 552.139 of the Govenunent Code. 

We note some of the remaining infonnation is confidential under section 552.136 of the 
Government Code. 4 Section 552.136 of the Govenunent Code states, "[ n] otwithstanding any 
other provisioil of [the Act], a credit card, debit card, charge card, or access device munber 
that is collected, assembled, or maintained by or for a govemmental body is confidential." 
Id. § 552.136Cb). This office has detennined thatinsurancepolicymunbers are access device 
numbers for purposes of section 552.136. The system must withhold the insurance policy 
numbers we have marked under section 552.136 of the Govemment Code.5 

~ : 

In sunllnary)' the system must withhold the infonnation we have marked lmder 
section 552.1 RO(b) ofthe Govemment Code. The system must withhold the insurance policy 
munbers we have marked under section 552.136 of the Govemment Code. As no further , . 

exceptions to!disclosure are raised, the remaining infonnation must be released. 

This letter niUng is limited to the particular infonnation at issue in this request and limited 
to the facts as~presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOli,regarding any other infonnation or any other circmnstances. 

:1 
4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 

body, but ordimifHy will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). ,: 

5We note tIns office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bddies authorizing them to withhold ten categories of infOlmation, including insurance policy 
numbers lUlder s,~ction 552.13 6 ofthe Goven1l11ent Code, without the necessity of requesting an attorney general 
decision. ; , 

:'1 
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This mling ti:iggers impOliant deadlines regarding the rights and responsibilities of the 
goven1l11ent~fbody and ofthe requestor. For more infonnation conceming those lights and 
responsibiliti6s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the :Office of the Attomey General's .Open Govemment Hotline, toll free, 
at (877) 67{,6839. Questions conceming the allowable charges for providing public 
infonnation lihder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey 'General, toll free at (888) 672-6787. 

Sincerely, 
,. 

~':/:~ 
.F - , 

Vanessa Burgess 
Assistant Attomey General 
Open Record~ Division 

VB/em .\ -
",\ 
: ~'i 

Ref: ID# 4:;l4433 

. Enc, SubmItted documents 
"'-
"'.'~ 

c: Reque'stors 
(w/o enclosures) 

Mr. Dick Lepanen 
Aon Consulting, Inc. 
9500 Arboretum Boulevard, Suite 100 
Austiit Texas 78759 
(w/o eflclosures) 

Mr. Mike Rogalski 
Hewitt Point Solutions 

.'. 
100 H;alfDayRoad 
Lincolnshire, Illinois 60069 
(w/o ~~lclosures) 

Mr. JiP1 Kelly 
Secova, Inc. 
5000 Birch Street, East Tower, Suite 300 
Newport Beach, Califomia 92660 
(w/o e;nclosures) 

" 

" 


