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April 13, 20Ll 

Ms. Rebecca Brewer 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Abe111athy, Roeder, Boyd & Joplin, P.C., 
P.O. Box 1210 
McI(iluley, Texas 75070 

.' .~ 

Dear Ms. Brewer: 

0R2011-05143 

You ask whether celiain information is subject to required public disclosure under the 
Public Infonn~tionAct (the "Act"), chapter 552 ofthe Govenunent Code. Yourrequestwas 
assigned ID#,,~14303. 

The Town of Prosper (the "town"), which you represent, received three requests from the 
same requestor for complaints, correspondence, inte111al affairs investigations, criminal 
charges, and .9ivil claims relating to two named town police officers and one named town 
employee. You claim portions of the submitted information are excepted from disclosure 
under section& 552.101, 552.102, 552.117,ahq 552.137 ofthe Govenunent Code. We have 
considered thy exceptions you claim andreviewed the submitted information. 

Initially, we note a pOliibhof the sublnitfed'i~foru{atioil is l~Ot ~;esponsive because it was 
created after t~e date the town received the request for information. This decision does not 
address the public availability ofthe nonresponsive information, and that information need 
not be releaseq.. 

;,1 

Section 552.1:Q1 ofthe Govenunent Code excepts from disclosure "inf01111ation considered 
to be confiderttial by law, either constitutional, statutory, or by judicial decision." Gov't 

,.' 

Code § 552.101. This exception encompasses laws that make criminal history record 
information C::CHRI") confidential. CHR! generated by the National Crime Information 
Center or by the Texas Crime Infonnation Center is confidential under federal and state law. 
Title 28, pali:i20 of the Code of Federal Regulations gove111s the release of CHRI states 
obtain from tl;ie federal govenunent or other states. Open Records Decision No. 565 at 7 
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(1990). The federal regulations allow each state to follow its individual law with respect to 
CHRl it generates. Id. Section 411.083 ofthe Govenllnent Code deems confidential CHRl 
the Texas Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Govenllnent Code. See Gov't 
Code § 411.083. Sections 411.083(b )(1) and 411.089(a) authorize a criminal justice agency 
to obtain CHRl; however, a criminal justice agency may not release CHRl except to another 
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities 
specified in cllapter 411 of the Goven11l1ent Code are entitled to obtain CHRl from DPS or 
another crimi~lal justice agency; however, those entities may not release CHRl except as 
p'rovided by chapter 411. See generally id. §§ 411.090-.127. Similarly, any CHRl obtained 
froIn DPS or?-ny other criminal justice agency must be withheld under section 552.101 of 
the Govenmient Code in conjunction with Government Code cp-apter 411, subchapter F. 
Upon review, we find you have failed to demonstrate that any ofthe submitted infol111ation 
consists of C{IRl for purposes of chapter 411. Therefore, none ofthe submitted infonmi.tion 
is confidenti:;tl under section 411.083, and the town may' not withhold it under 
section 552.1;01 on that ground. 

Section 552.L01 also encompasses section 611.002 ofthe Health and Safety Code, which is 
applicable to .l;nental health records and provides in peliinent pmi: 

(a) Co~nmunications between a patient and a professional, and records ofthe 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
mainta.ined by a professional, are confidential. 

(b) Cq,p.fidential cOlIDnunications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & S~fety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional'}). Upon review, we find none of the submitted infonnation consists of mental 
health record~. Accordingly, the town may not withhold anyofthe submitted infonnation 
pursuant to syction 611.002(a) of the Health and Safety Code. 

Section 552,1:01 of the Goven11l1ent Code also encompasses the doctline of COlIDllon-law 
privacy, whic~l protects infonnation if it (1) contains highly intimate or embanassing facts, 
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate qoncel11 to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 
668,685 (Tex, 1976). The types of information considered intimate and embmTassingbythe 
Texas Supren~e COlUi in Industrial Foundation include infonnationrelating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 
In addition, ~his office has fOlmd some kinds of medical information or infol111ation 
indicating disctbilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
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emotional an4job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical hancI.,icaps). In addition, a compilation of an individual's criminal history record 
infonnation i~ highly embalTassing inf01111ation, the publication of which would be highly 
objectionable: to a reasonable person. Cf Us. Dep't of Justice v. Reporters Comm. for 
Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in 
compilation Of individual's criminal history by recognizing distinction between public 
records found in cOlUihouse files and local police stations and compiled summary of criminal 
history infonnation). Furthennore, we find a compilation of a private citizen's criminal 
history is generally not oflegitimate conce111 to the public. However, infonnation pertaining 
to the work conduct and job perfonnance of public employees is subject to a legitimate 
public interest and, therefore, generally not protected from disc10sme tmder cOlmnon-law 
plivacy. See Open Records Decision Nos. 405 at 2-3 (1983) (public has interest in maImer 
in which public employee perfOl1llS job), 329 at 2 (1982) (infonnationrelating to complaints 
against public employees and discipline resulting therefi:om is not protected under f01111er 
section 552.101),208 at 2 (1978) (infonnation relating to complaint against public employee 
and dispositi()n ofthe complaint is not protected under common-law right of privacy); see 
also Open R~cords Decision No. 423 at 2 (1984) (scope of public employee privacy is 
nalTow). Up9n review, we find the information we have marked is highly intimate or 
embalTassing)~md not oflegitimate public conce111. Therefore, the town must withhold this 
infonnation tmder section 552.101 of the Govenunent Code in conjunction with 
common-Iawtprivacy. However, none of the remaining information is highly intimate or 
embalTassing~: or it is of legitimate public interest, and the town may riot withhold it under 
section 552.191 on the basis of common-law privacy. 

Section 552.101 also encompasses the informer's privilege, which has long been recognized 
by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); 
Hawthorne v.',State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The informer's plivilege 
protects frorr( disc10sme the identities of persons who repOli activities over which the 
gove111mental;body has criminal or quasi -criminal law-enforcement authOlity. Open Records 
Decision No. i~15 at 3 (1988). The infonner's privilege protects the identities of individuals 
who repOli vi~lations of statutes to the police or similar law-enforcement agencies, as well 
as those who -report violations of statutes with civil or criminal penalties to "administrative 
officials havilig a duty of inspection or oflaw enforcement within their particular spheres." 
Open Record,s: Decision No. 279 at 2 (1981) (citing 8 Jolm H. Wigmore, Evidence in Trials 
at Common kaw, § 2374, at 767 (McNaughton rev. ed. 1961)). The repOli must be of a 
violation of a,criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 

" 

at 4-5 (1988)'. Howevet, the infonner's privilege, does not apply where the infonnant's 
identity is known to the individual who is the subject ofthe complaint. See Open Records 
Decision No.~08 at 1-2 (1978) . 

. ~ . 

You raise the inf01111er' s privilege for portions of the remaining infonnation. However, you 
do not identify any individual in the infonnation at issue who actually repOlied a violation 
oflaw. Fmther, you fail to inform tIns office of any specific criminal or civil statute the town 
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believes to have been violated. We therefore conclude you have failed to demonstrate the 
applicability of the common-law info11ner's privilege in this instance. Thus, the town may 
not withhold any of the remaining info11nation under section 552.101 of the Gove11unent 
Code in conjllnction with the info11ner's privilege. 

You, claim a portion of the remaining info11nation is excepted :6:om disclosure under 
section 552.102 of the Govenunent Code. Section 552.102(a) excepts from disclosure 
"info11nation "in a persOlmel file, the disclosure of which would constitute a clearly 
unwananted invasion ofpersonal privacy." Gov't Code § 552.1 02( a). Upon review, we find 
none of the r~maining infOlmation is excepted under section 552.1 02( a) of the Govemment 
Code. Accordingly, none of the submitted information may be withheld on that basis. 

-:,-

Section 552. 117(a)(2) ofthe Govemment Code excepts from disclosure the home address, 
home telephone mmlber, social security number, and family member inf01111ation of a peace 
officer, as defined by article 2.12 of the Code of Criminal Procedure. See Gov't Code 
§ 552.117(a)(~); Open Records Decision No. 622 (1994). We note section 552. 117(a)(2) is 
not applicable to a former spouse or the fact that a govemmental employee has been 
divorced. We have marked the info11nation pertaining to licensed peace officers the town 
must withhol¢ under section 552.117( a) (2) ofthe Government Code.! 

We note smne of the remaining info11nation may fallll11der section ~52.1175 of the 
Government Code.2 Section 552.1175 provides in part: 

(b) In£o11nation that relates to the home address, home telephone number, or 
social, :security number of [a peace officer as defined by article 2.12 of the 
Code ,.of Criminal Procedure], or that reveals whether the individual has 
family~members is confidential and may not be disclosed to the public lmder 
this chapter if the individual to whom the information relates: 

; (1) chooses to restrict public access to the information; and 

,': (2) notifies the gove11unental body of the individual's choice on a 
.( f011n provided by the govemmental body, accompanied by evidence 
~j ofthe individual's status. 

1 As our luling on tIlis information is dispositive, we need not address your remaining argument against 
its disclosure. ; 

2The O£p'ce of the Attomey General will raise mandatory exceptions on behalf of a govenm1ental body, 
but ordinarily \yill not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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Id. § 552.1175(b). The remaining information includes personal inf01111ation of a peace 
officer who is not a town employee. To the extent this individual is a currently licensed 
peace officer who elects with the town to restrict public access to his personal inf01111ation, 
the town mustwithhold his personal information llllder section 552.1175 . To the extent this 
individual is 11:0t a currently licensed peace officer who elects with the town to restrict public 
access to his pb·sonal information, the town may not withhold the infonnation pertaining to 
this individuiii under section 552.1175.' , 

We further note a pOliion ofthe remaining infonnation is subject to section 552.130 ofthe 
Govemment Code, which excepts from disclosure information that "relates to ... a motor 
vehicle title orregistration issued by an agency ofthis state." Gov't Code § 552.130(a)(2). 
Thus, the towii. must withhold the Tex,as license plate and driver's license lllunbers we have 
marked. under section 552.130. 

Section 552.137 of the Govenllnent Code excepts from disclosure "an e-mail address ofa 
member of th~ public that is provided for the purpose of communicating electronically with 
a govemmental body," unless the member ofthe public consents to its release or the e-mail 
address is of~ type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). 
We note sectiQn 552.137 is not applicable to an e-mail address maintained by a govenllnental 
entity for onelof its officials or employees. Therefore, the town must withhold the e-mail 
addresses w~;;have marked under section 552.137, unless their owners consent to their 
release.3 ~l 

In SUl11l11ary, the town must withhold the information we have marked lUlder section 5 52.101 
ofthe GovemlJ1ent Code in conjunction with common-law privacy. The town must withhold 
the infonnation we have marked under section 552.117 (a)(2) ofthe Government Code. The 
town must withhold the information we have marked under section 552.1175 of the , 
Govenllnent Code to the extent the individual at issue is a currently licensed peace officer 
who elects to restrict public access to his personal information. The town must withhold the 
Texas license plate number we have marked under section 552.130 ofthe Govenllnent Code. 
The town mU1\t withhold the e-mail addresses we have 'marked under section 552.137 ofthe 
Govenllnent Gode, lUlless their owners consent to their release. The town must release the 
remaining infCj)rmation. 

This letter ru~ing is limited to the particular information at issue in this request and limited 
. to the facts as;:presented to us; therefore, this ruling must not be relied upon as a previous 
, detenninatiOll,:regarding any other infonnation or any other circumstances. ' 

3We note Open Records Decision No. 684 (2009) is a previous determination to all govemmental 
bodies authorizll1g them to withhold ten categories ofinf0l111ation, including a Texas license plate and driver's 
license numberul,lder section 552.130 of the Govennnent Code and an e-mail address of a member of the public 
under section 552.137 of the Govennnent Code, without the necessity of requesting an attomey general 
decision. 

---___ "' _____________________________________ 1 



Ms. Rebecca;Brewer - Page 6 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Govennnent Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 
,; 

~7~~.,.;:e:;27~;;;;-
., 

Mack T. Hari"ison 
Assistant Attorney General 
Open Record~ Division 

MTH/em 

Ref: ID# 4.14303 

Enc. Submitted documents 

c: Reque'stor 
(w/o enclosures) 


