
April13,2011 

Mr. Jo1m C. West 
General Counsel 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Office of the hlspector General 
Texas DepaIiment of Criminal Justice 
4616 Howard'Lane, Suite 250 
Austin, Texas 78728 

Dear Mr. West: 

0R2011-05144 

You ask whether certain infonnation is subject to required public disclosure tmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID#414352. 

The Office of the Inspector General of the Texas Department of Criminal Justice (the 
"department") received a request for infonnation relating to the requestor. You state some 
of the submitted infolmation either has been or will be released. You claim the rest of the 
submitted infOlmation is excepted from disclosure tmder sections 552.101, 552.102, 552.108, 
552.117,552;.1 175,552.134, and 552.1470fthe GovermnentCode. We have considered the 
exceptions you claim aIld"rev'iewedthe infonnation you submitted. 

Section 552.1'01 ofthe Govenllnent Code excepts £i'om disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 Q 1. This exception encompasses infonnation other statutes make confidential. 
Medical records are confidentia1tmder the Medical Practice Act (the "MP A"), subtitle B of 
title 3 of the Qccupations Code. Section 159.002 of the MP A provides in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by tIns chapter. 

"J 

(c) A:person who receives infonnation from a confidential communication 
or reoprd as described by this chapter, other than a person listed in 
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Sectiop 159.004 who is acting on the patient's behalf, may not disclose the 
infom}ation except to the extent that disclosure is consistent with the 
authohzed pm-poses for which the infonnation was first obtained. 

Occ. Code § 159.002(b)-(c). This office has detennined thatingoveming access to a specific 
subset of infohnation, the MP A prevails over the more general provisions of the Act. See . 
Open Records Decision No. 598 (1991). Medical records must be released on the patient's 
signed, writteh consent, provided that the consent specifies (1) the infOlTI1ation to be covered 
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the 
infonnation is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of 
medical records must be consistent with the purposes for which the govertnnental body 
obtained ther~cords. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). The 
depmiment Il.illSt withhold the medical records we have mm"ked tmder section 159.002 ofthe 
MP A, unless':;the depaliment receives written consent for release of those records that 
complies with sections 159.004 and 159.005 of the MPA. 

Section 552. i02(a) of the Govemment Code excepts from disclosure "infonnation in a 
personnel file; the disclosure of which would constitute a clearly unwarranted invasion of 
personal priv,acy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts from disclosure the dates ofbilih of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. See Tex. Comptroller of Pub. 
Accounts v. Attorney Gen. afTex., No. 08:-0172,2010 WL 4910163 (Tex. Dec. 3,2010). 
You have m~rked infonnation the department seeks to withhold under this exception. 
Having cm"efully reviewed the information at issue, we conclude the department must 
withhold the infOlTI1ation we have marked tmder section 552.1 02( a). Because this exception 
protects pers9nal privacy, the requestor has a right of access to information relating to 
himselfundelrsection 552.023 ofthe Govemment Code. See Gov't Code § 552.023; Open 
Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual 
requests information conceming himself). 1 Therefore, the infonnation you have marked that 
relates to the r,equestor may not be withheld under section 552.1 02( a) and must be released. 
We also conslude the remaining information you have marked is not excepted under' 
section 552.1p,2(a) and must be released. 

Next, we address your claims under section 552.108 of the Govenllnent Code. 
Section 552. f08(a)(1) excepts from disclostire "[i]nfOlTI1ation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of crime ... 
if: (1) releas.e of the infonnation would interfere with the detection, investigation, or 
prosecution of crime." Gov't Code § 552.1 08( a) (1 ). You state the submitted information 
peliaining to c;:ase nmnber IF.DF.00548.2009 is related to a pending investigation of an 
alleged use o~force on an imnate. We note section 552.108 is generally not applicable to 

.:! 

ISectio~552.023 provides in pali that "[a] person or a person's authorized representative has a special 
right of access, B6yond the right of the general public, to information held by a govemmental body that relates 
to the person and that is protected from public disclosure by laws intended to protect that person's privacy 
interests." Gov'.tCode § 552.023(a). 
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records of air internal investigation that is purely administrative in nature and does not 
involve the investigation or prosecution of cr~me. See City of Fort Worth v. Cornyn, 86 
S.W.3d 320 (Tex. App.-Austin 2002, no pet.), Morales v. Ellen, 840 S.W.2d 519,525-26 
(Tex. Civ. App.-EI Paso 1992, writ denied) (statutory predecessor to Gov't Code § 552.108 
not applicable to illternal investigation that did not result in criminal investigation or 
prosecution). You st'ate that '\mtil this investigation is completed ... it is possible that 
criminal chaI'ges could be identified against one or moresubj ects who may be identified aIld 
included as possible defendants in future criminal litigation." Having considered your 
representations, we find you have not demonstrated release ofthe infornlation at issue would 
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle 
Publ'g Co. v, City of Houston, 531 S.W.2d 177 (Tex. Civ. App.- Houston [14th Dist.] , 
1975) (court delineates law enforcement interests present in active cases), writ ref'd n.r.e. 
per curiam, 5?6 S.W.2d 559 (Tex. 1976). We therefore conclude the depaliment may not 
withhold aIlyofthe submitted information under secti0l1552.108(a)(1) of the Government 
Code. 

Section 552.l08(b )(1) of the Government Code excepts from disclosure "[a]n internal record 
or notation of:a law enforcement agency or prosecutor that is maintained for internal use in 
matters relatil1.g to law enforcement or prosecution ... if ... release ofthe internal record or 
notation woi~ld interfere with law enforcement or prosecution[.]" Gov't Code 
§ 552.l08(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d at 327 (Gov't Code 
§ 5S2.108(b)(1) protects information that, if released, would permit private citizens to 
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and 
generally und~rnline police efforts to ~ffectuate state laws). The statutory predecessor to 
section 552.1 08(b )(1) protected information that would reveal law enforcement techniques. 
See, e.g., Open Records Decision Nos. 531 (1989) (detailed use of force guidelines), 456 
(1987) (infonnation regarding location of off-duty police officers), 413 (1984) (sketch 
showing security measures to be used at next execution). The statutory predecessor to 
section 552.1 08(b )(1) was not applicable to generally lmown policies aIld procedures. See 
e.g. Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, cOlmnon-law rules, and 
constitutionaUimitations on use offorce not protected), 252 at 3 (1980) (governmental body 
failed to indicflte why investigative procedures and techniques requested were any different 
from those commonly known). 

You state the'; submitted records contain infonnation that, if released, "could negatively 
impact [u]nit~ecurity should it fall into the wrong hands[.]" You contend the infonnation 
in question eQuId be used in the plaIming and execution of a crime or in facilitating an 
escape. Base,d on your representations, we have marked infonnation the department may 
withhold und(3.r section 552.1 08(b )(1). We find you have not demonstrated release of any of 
the remaininginfonnation at issue would interfere with law enforcement or crime prevention. 
We therefore 90nclude the department may not withhold aIly ofthe remaining infonnation 
tmder section552.108(b)(1) ofthe Government Code. 

You also raise~section 552.108(b)(2) of the Government Code, which excepts "[a]n internal 
record or notation of a law enforcement agency or prosecutor that is maintained for internal 

I. 

:( 
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use in matter$ relating to law enforcement or prosecution ... if ... the internal record or 
notation relat~s to law enforcement only in relation to an investigation that did not result in 
conviction or deferred adjudication[.]" Gov't Code § 552.1 08(b )(2). Section 552.1 08(b )(2) 
is applicable only to infonnation pertaining to a concluded criminal investigation that did not 
result in a conviction or a deferred adjudication. ill this instance, you indicate the submitted 
infOlmation is related to a pending administrative investigation. As previously noted, 
section 552.1,08 is generally not applicable to records of an administrative investigation that 
does not invdlve the investigation or prosecution of crime. We therefore conclude the 
department niay not withhold any ofthe remaining infonnation under section 552.1 08(b )(2) 
of the Govenunent Code. 

You also claim section 552.134 of the Government Code, which is applicable to infonnation 
relating to imnates and fonner ilIDlates of the department. Section 552. 134(a) provides as 
follows: ' 

(a) Except as provided by Subsection (b) or by Section 552.029 [of the 
Government Code], infonnation obtained or maintained by the [ department] 
is excypted fl.-om [required public disclosure] if it is infonnation about an 
imnate who is confined in a facility operated by or under a contract with the 
depaIiment. 

Gov't Code §552.134(a). Section 552.134 is explicitly made subject to section 552.029, 
which provid:es in part: 

NotwithstaIlding Section 508.313 or 552.134, the following infonnation 
aboufan inmate who is confined in a facility operated by or under a contract 
with the [depmiment] is subjectto required disclosure under Section 552.021 : 

.' (8) basic infonnation regarding the death of an imnate in custody, an 

.. incident involving the use of force, or an alleged crime involving the 

.. ' imnate. 

Ie!. § 552.029(8). You state some of the remaining infonnation peliains to an inmate. We 
note the infOlmation in question pertains to an incident involving ail alleged use of force. 
The department· must release basic infonnation about a use of force pursuant to 
section 552.02.9. See ie!. For purposes of section 552.029(8), basic infonnationincludes the 
time aIld place ofthe incident, the names of imnates and of department employees who were 
involved, a bi~ef narrative of the incident, a brief description of any injuries sustained by 
mlyone involved, and infOlmation regarding any criminal charges or disciplinaI)' actions that 
were filed as<.a result of the incident. Thus, those types of infonnation must be released 
pursuantto section 552.029(8) and may not be withheld under section 552.134. We also note 
much ofthe remaining infonnation at issue pertains to investigations ofthe propriety ofthe 
conduct ofthe department's employees. Such infonnation does not constitute "infonnation 
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about an inm~ie" for purposes of section 5 52.134 and may not be withheld on that basis. We 
have marked'i1unate information the depalimeht must withhold tmder section 552.134 ofthe 
Govenmlent /Code. We conclude the depaliment may not withhold any of the remaining 
infonnation t\l1der section 552.134. 

Lastly, sectioi~ 552.117(a)(3) of the Govenunent Code excepts :fi.-om disclosure the home 
address, hOllle telephone number, and family member infonnation of a current or fOlmer 
employee of ,~he depmiment or any division of the department, regardless of whether the 
cmrent or foriller employee complies with seCtion 552.1175 ofthe Govemment Code. See 
id. § 552.117(a)(3). hl Open Records Letter No. 2005-01067 (2005), this office issued a 
previous determination that authorizes the department to withhold social security numbers 
and other p~i"sonal infonnation relating to its current or former employees tmder 
section 552.1 b(a)(3) without requesting an attomey general decision. We therefore agree 
the depalimeilt must withhold the social security mmlbers of current or fonner employees 
other than therequestorthat appear in the submitted information tmder section 552.117(a)(3) 
of the Governillent Code. Because tIns excepti9n protects personal privacy, the requestor has 
aright ofacc~$s to his own social securitynunfberunder section 552.023 ofthe Govenunent 
Code. See id.j~ 552.023(a); ORD 481 at 4. Therefore, the requestor's social securitynumber 
may not be w~thheld tmder section 552.117(a)(3) and must be released.2 

In summary, 4he department must withhold (1) the medical records we have marked under 
section 159.002 of the MPA, unless the department receives written consent for release of 
those recordS. that complies with sections 159.004 and 159.005 of the MPA; (2) the 
infOI;mation -We have marked under sectiori'552.102(a) of the Govemment Code; (3) the 
infonnation we have marked under section 552.134 of the Govenunent Code; and (4) the 
social security numbers of its current orformer employees other than the requestor under 
section 552.117(a)(3) of the GovenunentCode and the previous detennination issued in 
Open Record~ Letter No. 2005-01067. The department may withhold the information we 
have marked "tmder section 552.108(b)(1) of the Govemment Code. The department must 
release the re~t of the submitted infonnation. 

This letter mlJng is limited to the paliicular information at issue in this request alld limited 
to the facts as~presented to us; therefore, this mling must not be relied upon as a previous 
determination:regarding any other infonnation or any other circumstances. 

This ruling tr4ggers impOliallt deadlines regarding the rights alld responsibilities of the 
govenunental~body and ofthe requestor. For more infonnation conceming those rights and 

, responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673-;6839. Questions conceming the allowable chal'ges for providing public 

2As we;are able to make this determination, we need not address sections 552.1175 and 552.147 of 
the GovenllTIent;~ode. 
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infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sl cerely, .. ' . ~. . . u},h1~ .. 
.. 

J nes W. Mon-is, ill 
Assistant Att(?mey General 
Open Records Division 

JWM/em 

Ref: ID# 414352 

Ene: Subm~tted documents 
., 

c: Requestor 
(w/o enclosures) 

.' 


