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April 14, 20fl 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Melanie Barton 
Assistant District Att0111ey 
Criminal Division 
Dallas COlUlty 
411 Elm Street, Suite 500 . 
Dallas, Texas'75202-3384 

Dear Ms. Batton: 

0R2011-05213 

You ask whether certain information is subject to required public disclosure lmder the 
Public hlfonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 414563. 

The Dallas Cplmty Medical Examiner's Office alk/a Southweste111 mstitute for Forensic 
Sciences ("SWIFS") received a request for thefollowing information related to all deaths 
rep Olied to SWIFS by hospitals during a speci,fied time period: (1) caregiver records, (2) staff 
notes, (3) infqnnation supplied by family members, and (4) all autopsy repOlis or records 
indicating wliy no autopsy was per~onned. You state information responsive to category 
number four,pf the request wilt bereIe'ased to the reqtlestor. You claim the remaining 
requested infqrmation is excepted frOin disclosure under section 552.101 ofthe Govemment 
Code. We haye considered your claims and reviewed the submitted representative sample 
of infonnation. 1 We have also received and considered comments submitted by an att0111ey 
for the reque~tor. See Gov't Code § 552.304 (providing that interested pmiy may submit 
COlmnents staring why infonnation should or should not be released). 

lWe as~ume that the "representative sample" of records submitted to this office is truly representative 
of the requested;;records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter dd~s not reach, and therefore does not a:uthorize the withholding of, any other requested records 
to the extent thai'those records contain substantially different types of information than that submitted to this 
office. lJ. . 
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Next, we note SWIFS failed to comply with section 552.301 of the Government Code in 
. requesting this decision. Section 552.301 describes the procedm-al obligations placed on a 

govel11111ental body that receives a written request for infonnation that it wishes to withhold. 
Pm-suant to section 552.301 (b), a govennnental body must ask for a decision from this office 
and. state the exceptions that apply not later than the tenth business day after the date of 
receiving a written request for infonnation. Id. § 552.301(b). Section 552.308 states: 

(a) Whel1~ this subchapter requires a request, notice, or other document to be 
submitted or otherwise given to a person within a specified period, the 
requirement is met in a timely fashion if the document is sent to the person 
by first class Unites States mail or common or contract carrier properly 
addressed with postage or handling charges prepaid and: 

. (1) it bears a post office cancellation mark or a receipt mark of a 
conml0n or contract carrier indicating a time within that period; or 

. (2) the person required to submit or otherwise give the document 
.'. fUl11ishes satisfactory proof that it was deposited in the mail or 
" COlmnon or contract carrier within that period. 

Id. § 552.308(a). You indicate SWIFS received the request for infonnation on 
January 19, 2011. Accordingly, SWIFS's ten-business-day deadline was Febmary 2,2011. 
See id. § 552.301(b). We received SWIF's request for a mling on Febmary 8, 2011. The 
envelope in which you submitted the request for a mling does not contain a postmark date. 
Fmiher, SWIES has not furnished satisfactory proof the request for a mling was deposited 
in the mail within the ten-business-day deadline. Thus, we are tillable to determine SWIFS 
mailed its request for mling within the ten-business-day deadline. See id. § 552.308(a) 
(prescribing standards for timeliness of action by United States or COlmnon or contract 
carrier). Consequently, we find SWIFS failed to comply with the procedm-al requirements 
mandated by section 552.301. 

Pm-suant to section 552.302 of the GoVel11111ent Code, a govennnental body's failm-e to 
comply with the requirements of section 552.301 results in the legal presmnption the 
requested infonnation is public and must be released, unless a compelling reason exists to 
withhold the infonnation fl.-om disclosm-e. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, '~50 (Tex. App.-FOli Wolih 2005, no pet.); Hancockv. StateBd. a/Ins., 797 
S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) (govennnental body must make 
compelling demonstration to overcome presmnption of openness pm-suant to statutory 
predecessor to section 552.302);see also Open Records DecisionNo. 630 (1994). Generally, 
a compellingreason to withhold infonnation exists where some other som-ce oflaw makes 
the infornlation confidential or where third paliy interests are at stake. Open Records 
Decision No. ~ 50 at 2 (1977). Because section 552.101 of the Govennnent Code can provide 
a compelling reason to overcome tIllS presumption, we will address your argtll1ents under 
section 552.101. 
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Section 552.1.01 ofthe Govemment Code excepts from disclosme "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the Medical Practice Act (the "MPA"), 
subtitle B of title 3 of the Occupations Code. Section 159.002 ofthe MP A provides in part 
the following:: 

, 
~ :} 

(b) Arecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a pl1ysician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives infOlmation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosme is consistent with the 
authOl'ized pUlposes for which the infonnation was first obtai;ned. 

Occ. Code §,159.002(b), (c). This office has concluded that the protection afforded by 
section 159.0Q2 extends only to records created by either a physician or someone lUlder the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We l~9-ve also found that when a file is created as the result ofahospital stay, all the 
documents in; the file relating to diagnosis and treatment constitute physician-patient 
COlTIl11Ullications or "[r ]ecords of the identity, diagnosis; evaluation, or treatment of a patient 
by a physician that are created or maintained by a physician." Open Records Decision 
No. 546 (199Q). Upon review, we find that the infonnation in Exhibit A constitutes medical 
records subj ect to the MP A. Thus, SWIFS may only release these records in accordance with 
theMPA: 

You seek to withhold the staff notes in Exhibit B pmsuant to section 11 of aIiicle 49.25 of 
the Code of Criminal Procedme until "all autopsies have been completed [aIld] the death 
celiificates haye been signed," at which time you state SWIFS will provide the requestor 
with a cost estimate for the infOlmation. Section 11 of article 49.25 ofthe Code of Criminal 
P~'ocedure proyides as follows: 

The mydical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was fOlUld, the date, the cause and maImer of death, and 
shall i~sue a death certificate. . . . The records are subj ect to required public 
disclo.~me in accordance with Chapter 552, Govemment Code, except that a 
photograph or x-ray of a body taken dming an autopsy is excepted from 
required public disclosure in accordance with Chapter 552, Govemment 
Code,but is subject to disClosure: 

. (1) under a subpoena or authority of other law; or 



· . .'~ 
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(2) if the photograph or x-ray is of the body of a person who died 
.,' while in the custody of law en~orcement. 

Code Crim. Proc. ali. 49.25, § 11. The information in Exhibit B does not consist of a 
photograph or x-ray of a body taken during an autopsy. Further, section 11 of article 49.25 
does not expressly make information other than autopsy photographs or x-rays confidential 
for section 55~.101 purposes. See Open Records Decision Nos. 658 at 4 (1998) (statutory 
confidentiality must be express, and confidentiality requirement will not be implied from 
statutory structure); 478 at 2-3 (1987). Consequently, we conclude that SWIFS may not 
withhold any\ pOliion of the information in Exhibit B tllder section 552.101 of the 
Government Code in conjunction with section 11 of aliicle 49.25 of the Code of Criminal 
Procedure. ,X ( 

Section 552.101 also encompasses the doctrine of cOlmnon-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts, the pUblication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concem to 
the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated; Id. at 681-82. The type of infonnation considered intimate and embarrassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregl}ancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tr~atment of mental disorders, attempted stiicide, and injuries to sexual organs. 
Id. at 683.::~ 

: .. " 

You argue th~ submitted infonnatiQn in Exhibit C, which consis'ts of infom1ation regarding 
decedents that was supplied by patients' families, must be withheld under section 552.101 
in conjtllctiOl} with common-law privacy. Upon review, we find some of the infonnation 
in Exhibit C)s highly intimate or embarrassing and not of legitimate public interest. 
Accordingly, ;SWIFS must withhold the infonnation we have marked under section 552.101 
of the Govenunent Code in conjunction with common-law privacy. However, we note, and 
you acknowledge, that privacy is a personal right that lapses at death, al1d thus common-law 
privacy is not applicable to infonnation that relates only to a deceased individual. See Moore 
v. Charles,. B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. App.-Texarkal1a 1979, 
writ ref'd n.r;~.); Justice v. Belo Broadcasting Corp., 472 F. Supp. 145 (N.D. Tex. 1979); 
Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records Decision No. 272 
(1981). Accordingly, none of the remaining information in Exhibit C maybe ~ithheld under 
section 552.1:01 ofthe Govemment Code on the basis of common-law privacy. 

!i 
You assert the remaining information in Exhibit C is protected under the doctrine of 
constitutiona(privacy.2 Constitutional privacy consists of two interrelated types of privacy: 
(1) the right t9:,make certain kinds of decisions independently and (2) an individual's interest 
in avoiding qisclosure of personal matters. ORD 455 at 4. The first type protects an 

2Section 552.101 also encompasses constitutional privacy, 
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individual's alltonomy within "zones of privacy," which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. Id. The 
second type qf constitutional privacy requires a balancing between the individual's privacy 
interests and ,the public's need to know information of public concem. Id. The scope of 
infOlmation protected is narrower than that under the common-law doctrine of privacy; the 
information ~ust concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. CityofHedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). As noted above, the 
right to priva~y is a personal right that lapses at death and therefore may not be asselied 
solely on beh&lf of a deceased individual. See Moore, 589 S.W.2d at 491; ORD 272 at 1. 
However, the United States Supreme Court has detennined that surviving family members 
can have a privacy interest in information relating to their deceased relatives. See Nat '[ 
Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004). 

Upon review, we find you have failed to demonstrate how any ofthe remaining infonnation 
in Exhibit C falls within the zones of privacy or implicates an individual's privacy interests 
for purposes Qf constitutional privacy. Therefore, no portion ofthe remaining information 
may be withl:leld under section 552.101 of the Govemment Code in conjunction with 
constitutionalyrivacy. 

":'). 

In smmnary,$WIFS may only release the medical records in Exhibit A in accordance with 
the MP A. SWIFS must withhold the infOlmation we have marked lUlder section 552.101 of 
the Government Code in conjunction with common-law privacy. The remaining submitted . 
infOlmation must be released to the requestor. . 

This letter mling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
determination; regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmentaFbody and of the requestor. For more infonnation concerning those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Qffice of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673:::.6839. Questions concerning the allowable charges for providing public 
infornlation ul1der the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney ~eneral, toll free, at (888) 672-6787. 

\ f 

Sincerely, 

~~. 
·f 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

CN/em 
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Ref: ID# 414563 

Ene. Submitted docmnents 

e: Requestor 
(w/o ~nclosures) 


