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April 19, 201J 

Mr. Jolm C. West 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Office of the:Inspector General 
Texas Departinent of Criminal Justice 
4616 HowarclLane, Suite 250 
Austin, Texas 78728 

Dear Mr. West: 

0R2011-05448 

You ask whe~her celiain infonnation is subject to required public disclosure under the 
Public Infom+,ation Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID#,415 009. 

The Texas D~pmiment of Criminal Justice's (the "department") Office of the Inspector 
General (the :,~.oIG") received a request for the requestor's job application and a copy ofthe 

- .. OIGrepmt iliyolving the-reEJuestorand collcemingaspecifiedincident. Weunderstandyou 
do not possesi; the requested job applicatioh. I

: You state you will release a pOliiOll of the 
. requested rep:91i. You claim the submitted infonnation is excepted from disclosure under 

sections 552,J01, 552.108, 552.130, and .. 552.134 of the Government Code.2 We have 
considered the exceptions you c1aimalld reviewed the subnlitted infonnation. 

We first address your argument under section 552.134 of the Government Code. 
Section 552.1;34 relates to infonnation about imnates of the department and provides, in 
relevant part: 

IWe note the Act does not require a governmental body to release information that did not exist when 
it received a request, create responsive infonnation, or obtain information that is not held by the govennnental 
body or on its behalf. See Econ. Opportunities Dev. COlp. v. Bustamante, 562 S.W.2d (Tex. Civ. App.-San 
Antonio 1978, ~'it dism'd). 

2AlthOll~h you raise section 552.101 in conjun~tion with section 411.084 of the Govenlluent Code, 
based on your atglU1lents we understand you to raise s~ction 552.101 in conjunction with section 411.083 of 
the Govenmlent'Code, as tillS is tile proper section for the substance of your argwllents. 
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(a) Except as provided by Subsection (b) or by Section 552.029, infonnation 
obtained or maintained by the [ depaliment] is excepted from the requirements 
of Section 552.021 ifit is infonnation about an inmate who is confined in a 
facility operated by or lUlder a contract with the depaliment. 

Gov't Code § 552.134(a). Section 552.029 of the Government Code provides, in pali, that 

[n]otwithstanding ... Section 508.313 or 552.134, the followinginf011llation 
about'an inmate who is confined in a facility operated by or under a contract 
with the [ department] is subj ectto required disclosure lUlder Section 552.021: 

(8) basic infonnation regarding the death of all imnate in custody, an incident 
involving the use of force, or an alleged crime involving the imnate. 

Id. § 552.029(8). The OIG claims the submitted infonnation consists of records about 
department inmates. However, we find the submitted infOlmation pertains to an 
investigation 9f a department employee's conduct, alld, therefore, is not "about all imllate" 
for purposes of section 552.134. Thus, the submitted infonnation may not be withheld in its 
entirety under section 552.134. The submitted records, however, include inmate identifying 
infOlmation. This infonnation is generally subject to section 552.134. Further, we find 
section 552.029 is not applicable to the inmate identifying infonnation. Accbrdingly, the 
OIG must withhold the information we have marked under section 552.134 of the 
Govenunent Code. 

You claim portions of the remaining infonnation are excepted from disclosure under 
- . -sectioli552:t08(a)(1 ) of the Governmenteode. Section 552.1 08( a)(1)provides, inpali:' 

(a) h1fOlmation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from the 
requirements of Section 552.021 if: 

;' (1) release of the infonnation would interfere with the detection, 
. investigation, or prosecution of crime[.] 

Gov't Code § 552.108(a)(1). A govenunental body claiming section 552.108(a)(l) must 
reasonably explain how and why the release of the requested information would interfere 
with that gQyenunental body's law enforcement or prosecutorial interests. See id. 
§§ 552.l08(a)(.1), .301(e)(1)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). This 
office has concluded, however, ifthe custodian of records does not have a law enforcement 
or prosecutorial interest in the infonnation, it must provide a representation from the 
govenunentalbody with the law enforcement interest that release of the infonnation will 
interfere with that agency's law enforcement interest. See Open Records Decision Nos. 474 
at 4-5 (1987)J(where incident involving allegedly criminal conduct is still under active 
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investigation or prosecution, section 552.108 may be invoked by any proper custodian of 
infonnation l'$lating to incident). The infornlation you seek to withhold consists of a report 
provided to the OIG from an outside law enforcement agency. You state this repOli contains 
infonnation O~l the activities ofthat outside law enforcement agency and that the documents 
relate to an open investigation. You do not provide any arguments explaining how release 
of the infonn'fltion at issue would interfere with any specific criminal investigation being 
conducted by the OIG or how release would otherwise interfere with the law enforcement 
interests ofyoFr office. FUlihennore, you have not submitted a representation fi'om any other 
govel11mentalbody explaining how release will interfere with that agency's law enforcement 
or prosecutori'al interests. Consequently, you have failed to demonstrate the applicability of 
section 552.108(a)(1) to the infonnation at issue. Accordingly, none of the remaining' 
infonnation ll1ay be withheld under section 552.1 08( a)(l) of the Govenunent Code. 

Section 552.101 ofthe Govenmlent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infonnation protected by other statutes. 
Criminal histt:>.ryrecord infonnation ("CHRI") generated by the National Crime Infonnation 
Center or by the Texas Crime Infonnation Center is confidential. Title 28, part 20 of the 

'.' 
Code ofFede~al Regulations governs the release of CHRI that states obtain from the federal 
govel11ment Qf other states. Open Records Decision No.5 65 (1990). The federaLregulations 
allow each st.ate. to follow its individual law with respect to CHRI it generates. Id. 
Section 411.083 ofthe Govel11ment Code deems confidential CHRI that the Department of 
Public Safety~ ("DPS") maintains, except that DPS may disseminate this infonnation as 
provided in ch~apter 411, subchapter F ofthe Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(1) and 411.089( a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a !criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in 
chapter 411 bf the Govel11mentCode are entitled to obtain CHRI from DPS or another­
criminal justiGe agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id. §§ 411.090-.127. Furthennore, any CHRI obtained from 
DPS or any 9ther criminal justice agency must be withheld under section 552.101 of the 
Govenmlent Code in conjunction with Govenunent Code chapter 411, subchapter F. Upon 
review, we filjd the infonnation we have marked is CHRI obtained from DPS that must be 
withheld und~r section 552.1 01 of the Govemment Code in conjunction with section 411.083 
of the Govenpnent Code. However, we find the OIG has failed to demonstrate that any of 
the remaining; infonnation consists of CHRI for pUl-poses of chapter 411. Therefore, none 
of the remaillillg infonnatioil is confidential under section 411.083, and the OIG may not 
withhold it un,der section 552.101 on that grolmd. 

Section 552.1'01 also encompasses the doctrine of common-law privacy, which protects 
infol111ation th,at (1) contains highly intimate or embarrassing facts, the pUblication of which 
would be higl~ly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Ir;!. at 681-82. The types of infonnation considered intimate or embarrassing by 
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the Texas Supreme Court in Industrial Foundation include information relating to sexual 
assault, pregriancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tr,eatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. hi addition, this office has found that an individual's criminal history when 
compiled by a:govel11mental bodymaybeprotected under common-law privacy. Cf United 
States Dep't of Justice v. Reporters Comm.for Freedom of the Press, 489 U.S. 749 (1989). 
Determinatioi1s under common-law privacy must be made on a case-by-case basis. See 
Indus. Found), 540 S. W.2d at 685 (whether matter is of legitimate interest to public can be 
considered orlly in context of each particular case); Open Records Decision No. 373 at 4 
(1983). UpOli review, we find that the information we have marked is highly intimate or. 
embanassing';and not of legitimate public concern. Thus, the OIG must withhold this 
infonnation {lllder section 552.101 of the Government Code in conjllllction with the 
conunon-law fight of privacy. 

Section 552.1;30 of the Govenunent Code excepts from public disclosure information that 
relates to a mettor vehicle operator's or driver's license or permit or Texas motor vehicle title 
or registratiOl:l issued by an agency of this state or to a personal identification document 
issued by a st~te agency or a local agency authorized to issue an identification document. 
Gov't Code §\p52.130(a)(1)-(3). Therefore, the OIG must withhold the information we have 
marked undei:\section 552.130 of the Government Code.3 We note, however, the requestor 
has a right of:access to his own Texas driver's license number. See id. § 552.023(a) (person 
has special r:ight of access, beyond right of general public, to information held by 
govel11mentalbody that relates to that person and is protected from public disclosure by laws 
intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individual requests information concerning herself). 
Accordingly, this requestor's infonnation may not be withheld under section 552.130 ofthe 
Government Code. 

In summary, the OIG must withhold the information we have marked under section 552.134 
of the Govenu.nent Code. The OIG must withhold the information we have marked llllder 
section 552.1,..01 of the Government Code in conjunction with section 411.083 of the 
GovenunentCode and the infonnation we have marked under section 552.101 of the 
Govenunent ~ode in conjunction with common-law privacy. The OIG must withhold the 
Texas motor vehicle information we have marked under section 552.130 ofthe Government 
Code. The r~inaining information must be released.4 

( 
3We note Open Records Decision No. 684 (2009) is a previous detelmination to all govenunental 

bodies, authorizl'ng the withholding of ten categories of information, including Texas driver's license and 
license plate numbers under section 552.130 of the Government Code, without the necessity of requesting an 
attorney general ,decision, 

4Becaus:e this requestor has a right of access under section 552.023 of the Govenunent Code to 
infonnation being released that may be confidential with respect to the general public, if the OIG receives 
another request ror tins particular inf0l111ation from a different requestor, then the OIG should again seek a 
decision from this office . 

. . ~. 
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This letter mgng is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relied upon as a previous 
detel11lination regarding any other information or any other circumstances. 

This ruling tl1iggers important deadlines regarding the rights and responsibilities of the 
govel11mentalbodyand ofthe requestor. For more information concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Attorney General's Open Government Hotline, toll fi:ee, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infol11lation uilder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11ey Qeneral, toll free, at (888) 672-6787. 

JM/em 

Ref: ID# 415009 
i· 

Enc. Subm,itted documents 

c: Requ(jstor 
. (w/oehclosures) 
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