ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 25, 2011

Mr. B. Chase;;Grifﬁth

Attorney for the Town of Flower Mound
Brown & Hofmeister, LLP

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2011-05646
Dear Mr. Grifﬁtllz

You ask w11é’;fher certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 415275.

The Town of Flower Mound (the “town”), which you represent, received a request for police
case numbers #F-2009-0698-C and CR-2009-02434-B or any other related investigations or
cases involving a named individual. You claim that the requested information is excepted
from d1sclosure under section 552.108 of the Government Code. We have considered the
exception you claim and reviewed the submltted 1nfonnat10n

Initially, we note you have not submltted pohce case number #F-2009-0698-C for our
review. Thus ‘to the extent this information existed whén the present request was received,
we assume it 1__1as been released. If such information has not been released, then it must be
released at this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision
No. 664 (2000) (if governmental body concludes that no exceptions apply to requested
information, 1t must release information as soon as possible).

Next, we mus{t address the town’s obligations under the Act. Section 552.301 describes the
procedural obligations placed on a governmental body that receives a written request for
information it-wishes to withhold. Pursuant to section 552.301(b) of the Government Code,
the goveliunélital body must request a ruling from this office and state the exceptions to
disclosure that apply within ten business days after receiving the request. See Gov’t Code
§ 552.301(b).. In this instance, you state the town received the request for information on
January 21,2011, You inform us the town was closed on February 2, 2011, and was staffed
- with a skeleton crew on February 4, 2011. Accordingly, the town’s ten-business-day
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deadline was February 8, 2011. You explain, and the submitted information reflects, the
envelopes in which the town originally submitted its request for ruling from this office,
comments explaining why its stated exceptions apply, and copies of the information bear
postmarks of February4,2011. You further explain, however, and the submitted information
reflects, the original submission was returned to the town for insufficient postage and the
town mailed the required information to this office again in envelopes bearing postmarks of
February 14, 2011. Section 552.308 of the Government Code provides when a submission
. within a specified time period is required under the Act, the time requirement is met if the
submission is sent by first class mail “with postage . . . prepaid” and the postmark date is
within the required time period. See id. § 552.308. Because the town did not submit the
information required by section 552.301(b) within the required time period, we find the town
failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you assert the submitted information is excepted
under section:552.108 of the Government Code, this section is discretionary in nature. It
serves only to protect a governmental body’s interests and may be waived. See Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5
(1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to
section 552.108 subject to waiver). As such, section 552.108 does not constitute a
compelling reason to withhold information for purposes of section 552.302. Thus, no
portion of the submitted information may be. withheld under section 552.108 of the
Government Code. We note, however, some of the submitted information is subject to
sections 552.101 and 552.130 of the Government Code.! Because sections 552.101
and 552.130 can provide compelling reasons to withhold information, we will consider the
applicability of these exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential,
such as the Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code.
See Occ. Codg §§ 151.001-165.160. Section 159.002 of the MPA provides, in part:

'The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987) 470
(1987).
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(b) A 1ecord of the identity, diagnosis, evaluation, or treatment of a patient
bya physmlan that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the -
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result of a hospital stay, all the
documents it the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). Upon review, we find portions of the submitted information constitute
confidential medical records. Thus, the medical records we have marked may only be
released in accordance with the MPA. See ORD 598.

Next, we note the submitted information includes a crash report completed pursuant to
chapte1 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s accident
report). Section 552.101 of the Government Code encompasses section 550.065(b) of the
Transportation Code, which states that except as provided by subsection (c) or subsection (),
accident repoxts are privileged and confidential. Seeid. § 550.065(b). Section 550.065(c)(4)
provides for the release of an accident report to a person who provides two of the following
three items ofinformation: (1) the date of the accident; (2) the name of any person involved
in the accident; and (3) the specific location of the accident. See id. § 550.065(c)(4). Under
this provision; the Texas Department of Transportation or another governmental entity is
required to release a copy of an accident report to a person who provides the agency with two
or more of the, 1tcms ofinformation specified by the statute. Jd. In this instance, the requestor
has not prov1ded the town with two of the three specified items of information. Therefore,

the town w1thhold the crash report, which we have marked, pursuant to section 550.065(c)(4)
of the Tr anspoﬂatlon Code. :

Section 552.;1,5.01 of the Government Code also encompasses section 560.003 of the
Government Code. Section 560.003 provides that “[a] biometric identifier in the possession
of a governmental body is exempt from disclosure under [the Act].” Gov’t Code § 560.003;
seealsoid. §§.560.001(1) (defining “biometric identifier” to include fingerprints), .002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual’s biometric
identifier to another person unless individual consents to disclosure). Therefore, the town
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must withhold the fingerprints we have marked in the remaining documents under
section 552.101 in conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concemn to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex!'i. 1976). The type of information considered intimate and embarrassing by the
Texas Supreme Court in Industrial Foundation includes information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric tréatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found some kinds of medical information or information indicating
disabilities orspecificillnesses are excepted from required public disclosure under common-
law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps). Upon review, we find the information we have marked in the remaining
information is highly intimate or embarrassing -and not of legitimate public concern.
Therefore, t11¢ town must withhold the marked information under section 552.101 of the
Government Code in conjunction with common-law privacy.

A )
Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov’ t Code § 552. 130(a)(1) (2). Uponreview, we
find the town,must withhold the Texas motor vehicle information we have marked under
section 552.130 of the Government Code.

In summary, the town may only release the marked medical records in accordance with the
MPA. The town must withhold the submitted crash report pursuant to section 552.101 of
the Govemment Code in conjunction with section 550.065(b) of the Transportation Code.

The town must withhold the fingerprints we have marked in the remaining documents under
section 552.101 in conjunction with section 560.003 of the Government Code. The town
must withhold the information we have marked under section 552.101 of the Government
Code in conj LiilC’tiOll with common-law privacy and the Texas motor vehicle information we
have marked under section 552.130 of the Government Code.> The remaining information
must be released.”

I

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including fingerprints under
section 552.101 in conjunction with section 560.003 of the Government Code and Texas driver’s license and
license plate numbels under section 552.130 of the Government Code, without the necessity of requesting an
attorney general Hecision.

l.-

*We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release w1thout the necessity of requesting a decision from this office under the Act.
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This letter ruling 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tlfiggers important deadlines regarding the rights and responsibilities of the
governmental'body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673;%:_6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Jonathan Milés
Assistant Atterney General
Open Records Division

JM/em
Ref: ID# 415275

Enc. Submftted documents

c: Requ'efstor
" (w/o énclosures)




