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ATTORNEY GENERAL OF TEXAS 

GREG A B BOT T 

Mr. Andrew B. Thompson, J.D. 
Assistant General Counsel 
Corpus Christi Independent School District 
P.O. Box 110 
Corpus Christi, Texas 78403-0110 

Dear Mr. Thompson: 

0R2011-05657 

You ask whether certain information is subj ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Goveffiment Code. Your request was 
assigned ID# 415327. 

The Corpus Christi Independent School District (the "district") received a request for a copy 
of all docume«tation concerning a named district employee and the "airing of the false repOli 
on or aboutN6vember 10,2010 on the 5:30 pm and 6:00 pm news segments on KIll." You 
state you have withheld some of the responsive documents pursuant to the Family 
Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the 
United States Code. l You claim the submitted letter is excepted from disclosure under 
sections 552.101, 552.102, and 552.103 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 

. lThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office FERP A does not permit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined FERP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy ~.of the letter from the DOE to this office on the Attorney General's website: 
http://www.oag.s.tate.tx.us/open/20060725usdoe.pdf. We note, however, FERP A is generally not applicable 
to law enforcemeht records maintained for a law enforcement purpose. See. 20 U.S.C. § 1232g(a)(4)(B)(ii); 
34 C.F.R. §§ 99.3, .8. 
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state ot a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
personis office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), (c). The govermnental body has the burden of providing relevant 
/ facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. o/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ 
refdn.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet 
both prongs of this test for information to be excepted under section 552.103(a). The 
question ofwh~ther litigation is reasonably allticipatedmust be determined on a case-by-case 
basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is 
reasonably anticipated, the governmental body must furnish concrete evidence that litigation 
involving a specific matter is realistically contemplated and is more than mere conjecture. 
Id. 

You argue the district reasonably anticipates litigation in this instance because in the request 
for information, the requestor states that his client is contemplating suing the district for 
damages, caused by the publication of the false allegations of employee misconduct. 
However, the letter you seek to withhold reflects that the employee, as the sole opposing 
party to the anticipated litigation, has already obtained it. The purpose of section 552.103 
is to enable a governmental body to protect its position in litigation by forcing parties to 
obtain information that relates to the litigation through discovery procedures. See Open 
Records Decision No. 551 at 4-5 (1990). Thus, if the opposing party in the anticipated 
litigation has already seen or had access to information that relates to the litigation, through 
discovery or otherwise, there is no interest in now withholding such information under 
section 552.103. See Open Records Decision Nos. 349 (1983), 320 (1982). Accordingly, 
because the opposing party in the anticipated litigation was provided with the letter, it may 
not now be withheld under section 552.103 of the Government Code. We therefore address 
your remaining arguments against disclosure of this information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.1 01. This section encompasses the doctrine of common-law privacy, which 
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protects information that (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668, 685 
(Tex. 1976). You claim the letter is excepted from disclosure under common-law privacy 
because it alleges that the employee engaged in inappropriate conduct towards a student. 
However, this office has determined that common-law privacy does not protect information 
about a public,employee's alleged misconduct on the job or complaints made about a public 
employee'sjoq performance. See Open Records Decision Nos. 438 (1986), 405 (1983),230 
(1979),219 (1:978); see also Open Records Decision No. 408 at 11 (1984) (fact that the 
allegations w~re found untrue could easily be released with the allegations themselves, 
mitigating harm). Thus, because we find the public has a legitimate interest in the letter, it 
is not protected by common-law privacy. 

Section 552.1 02( a) excepts from disclosure "information in a personnel file, the disclosure 
of which would constitute a clearly unwarranted invasion of personal privacy." Gov't Code 
§ 552.102(a). The Texas Supreme Court recently held section 552.102(a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of 
Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3,2010). In this instance, the letter does 
not contain any birth dates. Therefore, the district may not withhold any portion of the letter 
under section 552.102(a) of the Government Code. As you raise no further exceptions to 
disclosure, the letter must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinationlegarding any other information or any other circumstances. 

j'; 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental'~ody and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Questions concerning the allowable charges for providing public information 
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney 
General, toll free at (888) 672-6787. 

Sincerely, 

KLC/eeg 
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Ref: ID# 415327 

Ene. Submitted documents 

e: Requestor 
(w/o enclosures) 


