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April 25, 2011 

Mr. D. Craig Wood 
Mr. Tony Resendez 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Walsh, Anderson, Brown, Gallegos & Green, P.C. 
P.O. Box 460606 
San Antonio, Texas 78246 

Dear Mr. Resebdez: 

0R2011-05662 

, i~ , 
You ask whe~her certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 415432. 

The Northside Independent School District (the "district"), which you represent, received a 
request for ten categories of information related to a specified incident, a named teacher, and 
the requestor's client's daughter. You claim the submitted information is excepted from 
disclosure under sections 552.101, 552.102, and 552.108 of the Government Code. Wehave 
considered the exceptions you claim and reviewed the submitted information. 

Initially, you state the district has redacted student-identifying information in the submitted 
case report pursuant to the Family Educational Rights and Privacy Act ("FERP A"), 
section 1232g oftitle 20 of the United States Code. However, FERPA is not applicable to 
law enforcement records maintained by the district's police depmiment (the "department") 
that were created by the department for a law enforcement purpose. See 20 U.S.C. 
§ 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, .8. The information you have marked as AG-0020 
through AG-0033 consists oflaw enforcement records prepared by the department for a law 
enforcement purpose. Thus, these records are not subject to FERP A and no portion of them 
may be withh~ld on that basis. 

:"! 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes. 
Section 21.355 of the Education Code provides that "[a] document evaluating the 
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performance of a teacher or administrator is confidential." Educ. Code § 21.355. This office 
has interpreted section 21.355 to apply to any document that evaluates, as that term is 
commonly understood, the perfonnance of a teacher or administrator. See Open Records 
Decision No. 643 (1996). In that opinion, this office also concluded a teacher is someone 
who is required to hold and does hold a certificate required under chapter 21 of the Education 
Code, and is teaching at the time of his or her evaluation. Id. In addition, the court has 
concluded a written reprimand constitutes an evaluation for purposes of section 21.355 
because "it reflects the principal's judgment regarding [a teacher's] actions, gives corrective 
direction, and provides for fmiher review." North East Indep. Sch. Dist. v. Abbott, 212 
S.W.3d 364 (~ex. App.-Austin 2006, no pet.). 

You state AGibOO 1 through AG-OO 11 are evaluations of a teacher who held the appropriate 
teacher's certification and was functioning as an teacher at the time of the evaluation. Based 
on your repre'sentations and our review of the information at issue, we conclude AG-OOOI 
through AG-OOll consist of teacher evaluations for the purposes of section 21.355, and the 
district must withhold AG-OOO 1 through AG-OO 11 under section 552.1 01 ofthe Government 
Code in conjunction with section 21.355 of the Education Code. 

Section 552.101 of the Government Code also encompasses section 261.201 of the Family 
Code, which provides as follows: 

(a) [T]he following information is confidential, is not subject to public 
releas~ under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged 01' suspected abuse 01' neglect made under this 
c chapter and the identity of the person making the report; and 
'i~ 
" 
.' 
:'(2) except as otherwise provided in this section, the files, reports, 
'!records, communications, audiotapes, videotapes, and working papers 

.:used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

(k) Notwithstanding Subsection (a), an investigating agency, other than the 
[Texas Department of Family and Protective Services] or the Texas Youth 
Commission, on request, shall provide to the parent, managing conservator, 
or other legal representative of a child who is the subject of reported abuse 
or neglect, or to the child if the child is at least 18 years of age, infonnation 
concerning the repOlied abuse or neglect that would otherwise be confidential 
under this section. The investigating agency shall withhold information 
under this subsection if the parent, managing conservator, or other legal 
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representative of the child requesting the information is alleged to have 
committed the abuse or neglect. 

(1) Before a child or a parent, managing conservator, or other legal 
representative of a child may inspect or copy a record or file concerning the 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any information that is excepted from required disclosure under 
[the Act], or other law; and 

(3) the identity of the person who made the report. 

Fam. Code § 2.61.201 (a), (k), (1)(2), (3). We note the district is not an agency authorized to 
conduct a chaiher 261 investigation. See id §. 261.103 (listing agencies that may conduct 
child abuse investigations). However, the submitted information pertains to an investigation 
of alleged or suspected abuse conducted by the district's police department. The report you 
have submitted as AG-0020 through AG-0033 was used or developed in an investigation of 
alleged or suspected child abuse. See id. § 261.001(1) (defining "abuse" for purposes of 
Fam. Code ch .. 261); see also id § 101.003(a) (defining "child" for purposes of this section 
as person under 18 years of age who is not and has not been married or who has not had the 
disabilities of minority removed for general purposes). Therefore, the submitted report is 
generally confidential under section 261.201 of the Family Code. 

We note, however, the requestor is an attorney representing the family of the child victim 
listed in the report and is not alleged to have committed the suspected abuse. Accordingly, 
the district may not use section 261.201(a) to withhold the submitted report from this 
requestor. Id § 261.201(k). However, we note that section 261.201(1)(3) provides that 
before a parent's authorized representative can copy and inspect a record of a child 
under 261.201(k), the identity of the party who made the report must be redacted. Id 
§ 261.201(1)(3). FUliher, section 261.201(1)(2) states any information that is excepted from 
required disclosure under the Act or other law may still be withheld from disclosure. Id. 
§ 261.201 (1)(2). You assert AG-0020 through AG-0033 is excepted from public disclosure 
under section $,52.108 ofthe Govermnent Code. Therefore, we will address the applicability 
of this exception to the submitted report. 

Section 552.108(a)(1) excepts from disclosure "[i]nformation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of crime ... 
if . . . release of the information would interfere with the detection, investigation, or 
prosecution of crime." Gov't Code § 552.108. A governmental body claiming 
section 552.108 must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301 (e)(1)(A); 
see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state AG-0020 throughAG-0033 
are related to an open and on-going investigation by the district's police department and the 
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Bexar County District Attorney's Office. Based on this representation, we conclude release 
ofthis informa:tion would interfere with the detection, investigation, or prosecution of crime. 
See HoustoniChronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. 
App.-Houstqn [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ refd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

We· note, however, that section 552.l 08 does not except from disclosure basic information 
about an arrested person, an arrest, or a crime. Gov't Code § 552.108(c). Basic information 
refers to the information held to be public in Houston Chronicle and includes the identity of 
the complainant and a detailed description of the offense. See Open Records Decision 
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston 
Chronicle). Accordingly, with the exception of basic information, the department may 
withhold AG-0020 through AG-0033 under section 552.1 08(a)(1) of the Government Code. 
As noted above, the identity of the party who made the report must be redacted. See Fam. 
Code § 261.201(1)(3). Therefore, in releasing basic information, the department must 
withhold the identifying information of the reporting party, which we have marked, under 
section 552.101 of the Government Code in conjunction with section 261.201(1)(3) of the 
Family Code. 

Section 552.l01 of the Government Code also encompasses the common-law right to 
privacy, whic~protects information ifit (1) contains highly intimate or embarrassing facts, 
the publicatiort' of which would be highly obj ectionable to a reasonable person, and (2) is not 
of legitimate ':Concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be met. Id. at 681-82. This office has found financial 
information that does not relate to a financial transaction between an individual and a 
governmental body is generally intimate or embarrassing. See Open Records Decision 
Nos. 600 (1992), 545 (1990),523 (1989). Information pertaining to the work conduct and 
job performance of public employees is subject to a legitimate public interest and, therefore, 
generally not protected from disclosure under common-law privacy. See Open Records 
Decision Nos. 405 at 2-3 (1983) (public has interest in manner in which public employee 
performs job), 329 at 2 (1982) (information relating to complaints against public employees 
and discipline resulting therefrom is not protected under former section 552.101),208 at 2 
(1978) (information relating to complaint against public employee and disposition of the 
complaint is not protected under common-law right of privacy); see also Open Records 
Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow). You argue AG-
0016 through AG-OO 18 are excepted under section 552.101 in conjunction with common-law 
privacy. Upon review, we find the information we have marked is highly intimate or 
embarrassing facts and not of legitimate public concern. Therefore, the district must 
withhold this hlJ.formation under section 552.l Olin conjunction with common-law privacy. 
However, the r~maining information you have marked is not highly intimate or embarrassing. 
Further, we fina this information is oflegitimate public concern because it pertains to the job 
performance of the former employee at issue. Consequently, the district may not withhold 
any of the information at issue under section 552.1 0 1 of the Government Code in conjunction 
with common-law privacy. 
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Next, you claim AG-0012 through AG-0015 are excepted from disclosure under 
section 552.102(b) of the Government Code. Section 552.102(b) excepts from disclosure 
all information from higher education transcripts of professional public school employees 
other than the employee's name, the courses taken, and the degree obtained. Gov't 
Code § 552.102(b); Open Records Decision No. 526 (1989). We agreethatthe district must 
withhold the nc;tmed employee's educational transcripts, which are labeled AG-OO 12 through 
AG-OO 15, uncleI' section 552.1 02(b) of the Government Code, except for the information that 
reveals the erriployee' s name, the degree obtained, and the courses taken. See Open Records 
Decision No. $26 (1989) (addressing statutory predecessor). 

',,! 

Next, you claim that AG-19 contains the date of birth of a public employee, which is 
excepted from disclosure under section 552.102(a) of the Government Code. 
Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure 
of which would constitute a clearly unwarranted invasion of personal privacy." Gov't 
Code § 552.1 02(a). The Texas Supreme Court recently held section 552.1 02( a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. o/Tex. 
& The Dallas Morning News, Ltd., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3,2010). 
Having carefully reviewed the information at issue, we agree the information we have 
marked in AG-19 must be withheld under section 552.102(a) of the Government Code. 

We note some of the remaining information may be subject to section 552.117(a)(1) of the 
Government Code. 1 Section 552. 117(a)(1) excepts from disclosure the home address and 
telephone number, social security number, and family member information of a current or 
former official or employee of a governmental body who requests that the information be 
kept confideqtial under section 552.024 of the Government Code. Gov't Code 
§ 552.1 17(a)(1). Whether a particular item of information is protected by 
section 552.1 i}7(a)(1) must be determined at the time of the governmental body's receipt of 
the request fq~the information. See Open Records Decision No. 530 at 5 (1989). Thus, 
information may be withheld under section 552.117(a)(1) only on behalf of a current or 
former official or employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt ofthe request for the information. We 
have marked information under section 552.117(a)(1) ofthe Government Code. The district 
must withhold this marked information under section 552.117(a)(1) to the extent the 
employee cOrlcerned timely elected under section 552.024 to keep her information 
confidential. 2 ' 

IThe 'Office of the Attorney General will raise mandatory exceptions on behalf of a go vern mental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 

2Regardless of the applicability of section 552.117 ofthe Govetmnent Code, section 552.14 7(b) ofthe 
Govermnent Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147(b). 1. 

~ r; ', . 
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In summary, the district must withhold AG-OOOI through AG-OOll under section 552.101 
of the Government Code in conjunction with section 21.355 of the Education Code. With 
the exceptionofbasic information, the department may withhold AG-0020 through AG-003 3 
under section 552.l08(a)(1) of the Government Code. However, in releasing basic 
information, the department must withhold the identifying information ofthe reporting party, 
which we have marked, under section 552.101 of the Government Code in conjunction with 
section 261.201 (1)(3) ofthe Family Code. The district must withhold this information under 
section 552.101 in conjunction with common-law privacy. The district must withhold the 
information we have marked in AG-OO 18 under section 552.1 02(a) ofthe Government Code. 
The district must withhold the named employee's educational transcripts, which are labeled 
AG-OO 12 through AG-OO 15, tmder section 552.1 02(b) of the Government Code, except for 
the information that reveals the employee's name, the degree obtained, and the courses taken. , 
The district m{lst withhold the information we have marked under section 552.117(a)(1) to 
the extent th~: employee concerned timely elected under section 552.024 to keep her 
information confidential. The remaining information must be released . 

• t_. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 

. the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

7; 
~ 

.11 

Tamara wilcok 
Assistant Attofney General 
Open Records!'Division 

TW/tf 

Ref: ID#415432 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


