ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 2, 2011

Mr. B. Chase Griffith

Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2011-05966
Dear Mr. Grifﬁth:

You ask Whéﬁlel‘ certain information is subject to required public disclosure under the
Public hlfom:j;gtion Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 415875.

The Town of F lower Mound (the “town”), which you represent, received two requests for
information f_rom the same requestor for all records involving the requestor, a named
individual, ora specified address, and for information related to four specified incidents.!
Youclaim théfc the submitted information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we must address the town’s obligations under the Act: Section 552.301 of the
Government Code describes the procedural obligations placed on a governmental body that
receives a ertten request for information it wishes to withhold. Pursuant to
section 552. 301(6) of the Government Code, a governmental body is required to submit to
this office Wlﬂllll fifteen business days of receiving an open records request (1) general
written comm,ents stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or s}ufﬁment evidence showing the date the governmental body received the written

"The town sought and received clarification of the information requested. See Gov’t Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also Open
Records De<:151on No. 31 (1974) (when presented with broad requests for information rather than for specific
records, govemmental body may advise requestor of types of information avaﬂable so that request may be
properly narr owed)
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request, and ‘:(4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. Gov’t Code
§ 552.301(e)(1)(A).

The town states it received the first request for information on January 25, 2011, and the
requested clarification of the request on February 7, 2011. Accordingly, the town’s
ﬁfteen-busmess -day deadline for the first request under section 552.301(e) was
March 1, 2011 However, the information submitted by the town on March 16, 2011 in
response to tlie second request was also responsive to the first request. Thus, the town did
not submit a portion of the information responsive to the first request until March 16, 2011.
Seeid. § 552.308(a)(1) (describing rules for calculating submission dates of documents sent
via first class United States mail, common or contract carrier, or interagency mail).
Accmdmgly,,:__we conclude the town failed to comply with the procedural requirements
mandated by:section 552.301 of the Government Code with regard to the information
submitted on .,March 16, 2011.

i
Pursuant to s_gc‘uon 552.302 of the Government Code, a governmental body’s failure to
comply with ‘glle procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released; the governmental body can
overcome this presumption only by demonstrating a compelling reason to withhold the
information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350
(Tex. App.%1?011 Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381
(Tex. App.—Austin 1990, no writ); see also Open Records Decision No. 630 (1994). A
compelling reason generally exists when third-party interests are at stake or when
information is confidential under other law. Open Records Decision No. 150 (1977).
Although you .claim an exception to disclosure under section 552.108 of the Government
Code for the: mfonnatmn submitted on March 16, that section is a discretionary exception
that protects a governmental body’s interests, and may be waived. See Open Records
Decision Nos, 665 at 2 1.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of d1sclet1011a1y exceptions), 177 (1977) (statutory predecessor to section 552.108
subject to waiver). In failing to comply with the procedural requirements of section 552.301
of the Government Code, the town waived its claim under section 552.108 for the
information submitted on March 16. Therefore, the town may not withhold any of the
information submitted on March 16 under section 552.108 of the Government Code. We
note the information at issue may be subject to section 552.101 of the Government Code.
Because section 552.101 can provide a compelling reason to withhold information, we will
consider the applicability of this exception to the information submitted on March 16, as well
as to the inforination the town submitted timely.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code §55 2.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and (2)
the infonnatiégn is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
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Accident Bd? 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82.

A compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. U. S. Dept
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual’s criminal history by recognizing
distinction bétween public records found in courthouse files and local police stations and
compiled summaly of criminal history information). Moreover, we find that a compilation
of a private citizen’s criminal history is generally not of legitimate concern to the public.
Information that refers to an individual solely as a victim, witness, or involved person does
not implicate the privacy interest of the individual and may not be withheld under
section 552.101 on that basis. We note the requestor has a right of access under
section 552.023 of the Government Code to any information the town would be required to
withhold frond the public to protect her privacy. See Gov’t Code § 552.023(a) (person or
person’s auth;cprized representative has special right of access, beyond right of general public,
to information held by governmental body that relates to person and is protected from public
disclosure by laws intended to protect person’s privacy interests).

The present request, in part, requires the town to compile unspecified records concerning the
named individual. However, the submitted information relates only to the four incidents that
the requestor;iépeciiﬁed or to incidents in which the named individual is not depicted as a
suspect, arrestee, or criminal defendant. Therefore, the submitted information does not
constitute a compilation, and none of it may be withheld under section 552.101 in
conjunction with common-law privacy. The information submitted on March 16 must,
therefore, be released to the requestor. However, we will address your sectlon 552.108 claim
for the 1nf01mat10n that was submitted timely.

Section 5 52.;1308(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. .Jd. § 552.108(a)(2). A governmental body claiming section 552.108(a)(2)
must demonsﬁ'ate that the requested information relates to a criminal investigation that has
concluded inja final result other than a conviction or deferred adjudication. See id.
§552.301(e) (govemmental bodymust provide comments explaining why exceptions raised
should apply to information requested). You state that the remaining information pertains
to closed casegthat did not result in conviction or deferred adJ udication. Thus, based on your
representatiori, we conclude that section 552.108(a)(2) is generally applicable to the
remaining mf@rmauon

However, section 552.108 of the Government Code does not except from disclosure basic
1nformat10n ab011t an arrested person, an arrest, or a crime. Id. § 552.108(c). Basic
information refels to the information held to be public in Houston Chronicle Publishing Co.
v City ofHougton 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d
n.r.e. per curigm, 536 S.W.2d 559 (Tex. 1976); see also Open Records Decision No. 127
(1976) (summarizing types of information considered to be basic information). Accordingly,
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with the excei.jtion of basic information, which must be released, the town may withhold the
remaining illfonllat1011 under section 552.108(2)(2) of the Government Code.

In summary, ﬂ1e information submitted by the town on March 16, 2011 must be released.
With the exception of basic information, which must be released, the town may withhold the
remaining i11§§11nation under section 552.108(a)(2) of the Government Code.?

This letter mfing is limited to the particular information at issue in this request and limited
to the facts ag presented to us; therefore, this ruling must not be relied upon as a previous
detenmnahon 1egard1ng any other information or any other circumstances.

This ruling tifjggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Govermnment Hotline, toll fiee,
at (877) 673:6839. Questions concerning the allowable charges for providing public
information prder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

£

Sincerely, _7;1

%M/u\

Cmdy Nettles
Assistant Attorney General
Open Records Division

CN/em
Ref:  ID# 415875
Enc. Sub1ﬁ£fted documents

c: RequéiStor
(w/o enclosures)

2Some of the documents marked for release contain or consist of confidential information that is not
subject to releast to the general public. See Gov’t Code § 552.352. However, the requestor in this instance
has a special right of access to the information. Gov’t Code § 552.023. Because some of the information is
confidential with respect to the general public, if the town receives a future request for this information from
an individual othel than the requestor or the requestor’s authorized representative, the town should again seek
our decision.




