
May 2,2011'.:" 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. B. Chas~ 'Griffith 
Brown & Hofmeister, L.L.P. 
740 East Can~pbell Road, Suite 800 
Richardson, Texas 75081 

Dear Mr. Griffith: 

0R2011-05966 

You ask wh~ther certain infonnation is subject to required public disclosure under the 
Public Infonn,ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#:415875, 

The Town of Flower MOlUld (the "town"), which you represent, received two requests for 
infomlation fl:om the same requestor for all records involving the requestor, a named 
individual, oi-a specified address, and for infol1l1ation related to four specified incidents. 1 

You claim that the submitted infol1l1ation is excepted from disclosure under sections 552.101 
and 552.108 of the Govemment Code. We l'uive considered the exceptions you claim and 
reviewed the:submitted infOlmation. 

Initially, we lnust address thetoWl1'S obligations lUldei the Ace Section 552.301 of the 
Govemment ¢ode describes the procedural obligations placed on a govemmental body that 
receives a '.yritten request for infonnation it wishes to withhold. Pursuant to 
section 552.~:61(e) ofthe Govemment Code, a govemmental body is required to submit to 
this office wi,ihin fifteen business days of receiving an open records request (1) general 
written cOlm1;~ents stating the reasons why the stated exceptions apply that would allow the 
infOlmation t9 be withheld, (2) a copy of the written request for infonnation, (3) a signed 
statement or ciufficient evidence showing the date the govennnental bodyreceived the written 

I; 

IThe toWn sought and received clarification of the infomlation requested. See Gov't Code § 552.222 
(if request for illformation is unclear, govemmental body may ask requestor to clarify request); see also Open 
Records Decision No. 31 (1974) (when presented with broad requests for information rather than for specific 
records, governtn.ental body may advise requestor of tYPes of infOlmation available so that request may be 
properly narrow~d). 
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request, and ( 4) a copy of the specific infolmation requested or representative samples, 
labeled to inc1.icate which exceptions apply to which parts of the doclUllents. Gov't Code 
§ 552.30l(e)(1)(A). 

The town states it received the first request for infoTI11ation on January 25,2011, and the 
requested chtrification of the request on Febmary 7, 2011. Accordingly, the town's 
fifteen-business-day deadline for the first request under section 552.301(e) was 
March 1, 201J. However, the infol111ation submitted by the town on March 16, 2011 in 
response to tl1-e second request was also responsive to the first request. Thus, the town did 
not submit a portion ofthe infol111ation responsive to the first request lmtil March 16,2011. 
See id. § 552.308( a)(l ) (describing rules for calculating submission dates of documents sent 
via first class' United States mail, COlllillon or contract carrier, or interagency mail). 
Accordingly,'we conclude the town failed to comply with the procedmal requirements 
mandated by,. section 552.301 of the GoVel1ll11ent Code with regard to the infol111ation 
submitted on.March 16,2011. 

'j 
Pursuant to ~:C1ction 552.302 of the Govemment Code, a govemmental body's failme to 
comply with the procedmal requirements of section 552.301 results in the legal preslU11ption 
that the requested infol111ation is public and must be released; the govel1ll11ental body can 
overcome thi~ preslUllption only by demonstrating a compelling reason to withhold the 
infol111ation frpm disc1osme. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 
(Tex. App.-fOli Worth 2005, no pet.); Hancockv. State Ed. o/Ins., 797 S.W.2d 379,381 
(Tex. App.-.Austin 1990, no wlit); see also Open Records Decision No. 630 (1994). A 
compelling r~ason generally exists when third-patiy interests are at stake or when 
information i.8 confidential lmder other law. Open Records Decision No. 150 (1977). 
Although yOU;; claim an exception to disclosme lU1der section 552.108 of the Govel11ment 
Code for the Anfol111ation submitted on March 16, that section is a discretionary exception 
that protects:a govel11l11ental body's interests, at1d may be waived. See Open Records 
Decision No~:: 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(waiver of discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108 
subject to waiver). In failing to comply with the pro c edmal requirements ofsection 552.301 
of the Gove~ill11ent Code, the town waived its claim under section 552.108 for the 
infOlmation snbmitted on March 16. Therefore, the town may not withhold any of the 
information sllbmitted on March 16lmder section 552.108 of the Govemment Code. We 
note the info11:118.tion at issue may be subject to section 552.101 of the GoVe111l11ent Code. 
Because sectiqn 552.101 can provide a compelling reason to withhold infol111ation, we will 
consider the applicability ofthis exception to the infol111ation submitted on March 16, as well 
as to the infOlillatiol1 the town submitted timely. 

Section 552.1;01 of the Govel11l11ent Code excepts from public disc10sme "infol111ation 
considered tope confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code §.~52.1 01. Section 552.101 encompasses the doctrine of common-law privacy, 
which protects. infol1nation if (1) the infol111ation contains highly intimate or embalTassing 
facts the pUb11¢ation of which would be highly objectionable to a reasonable person, and (2) 
the infol111ati()n is not of legitimate concel11 to the pUblic. Indus. Found. v. Tex. Indus. 

- - - ---- --- -- --- -----
.' 
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Accident Ed."/ 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82. 

;.1 

A compilatiOll of an individual's criminal history is highly embarrassing information, the 
pUblication of-which would be highly objectionable to a reasonable person. Cf U S. Dep 't 
of Justice v. ~~porters Comm.for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding 
significant privacy interest in compilation of individual's criminal history by recognizing 
distinction be.tween public records fOlU1d in comihouse files and local police stations and 
compiled summary of criminal histOlY infonnation). Moreover, we find that a compilation 
of a private yitizen's criminal history is generally not of legitimate concem to the pUblic. 
Infonnation t,1?-at refers to an individual solely as a victim, witness, or involved person does 
not implicate, the privacy interest of the individual and may not be withheld under 
section 552.10 1 on that basis. We note the requestor has a right of access tU1der 
section 552.023 ofthe Govenllnent Code to any infonnation the town would be required to 
withhold £i.-om the public to protect her privacy. See Gov't Code § 552.023(a) (person or 
person's auth9rized representative has special right of access, beyond right of general public, 
to infonnatio~ held by govemmental body that relates to person and is protected from public 
disclosure byJaws intended to protect person's privacy interests). 

The present re.quest, in part, requires the town to compile tU1specified records conceming the 
named indiviqual. However, the submitted infonnation relates only to the four incidents that 
the requestor; speCIfied or to incidents in which the named individual is not depicted as a 
suspect, arre$tee, or criminal defendant. Therefore, the submitted infonnation does not 
constitute a ;Qompilation, and none of it may be withheld under section 552.101 in 
conjunction with common-law privacy. The information submitted on March 16 must, 
therefore, be r,eleased to the requestor. However, we will address your section 552.108 claim 
for the infon\l.ation that was submitted timely. 

Section 552.J;:08(a)(2) of the Gove111l11ent Code excepts from disclosure information 
conce111ing ali. investigation that concluded in a result other than conviction or deferred 
adjudication.:,/d. § 552.108(a)(2). A govenllnental body claiming section 552.108(a)(2) 
must demonstj-ate that the requested information relates to a criminal investigation that has 
concluded in,;a final result other than a conviction or deferred adjudication. See id. 
§ 552.301 ( e) (governmental body must provide conunents explaining why exceptions raised 
should apply .tp infonnation requested). You state that the remaining infonnation peliains 
to closed case.$that did not result in conviction or defelTed adjudication. Thus, based on your 
representatiOll, we conclude that section 552.1 08( a) (2) is generally applicable to the 
remaining int~nnation. 

-... ~ 

: .i:~· 

However, see:tion 552.108 of the Gove111l11ent Code does not except from disclosure basic 
inf01111ation ~pout an an-ested person, an arTest, or a crime. Id. § 552.108(c). Basic 
inf01111ation r~fers to the infonnation held to be public in Houston Chronicle Publishing Co. 
v. CityofHou~ton, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'd 
n.r.e. per cur~am, 536 S.W.2d 559 (Tex. 1976); see also Open Records Decision No. 127 
(1976) (smmn:arizing types ofinfonnation considered to be basic infonnation). Accordingly, 
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" .' 

with the exception of basic infonnation, which must be released, the town may withhold the 
remaining infol111ation under section 552.1 08( a) (2) of the Govel11ment Code. 

In summary, the infOlmation submitted by the town on March 16, 2011 must be released. 
With the exception of basic infonnation, which must be released, the town may withhold the 
remaining inf.imnation lUlder section 552.1 08( a) (2) of the Govel11ment Code.2 

This letter nl~ing is limited to the pm1icular infonnation at issue in tlus request mld limited 
to the facts a~ presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inatiollregarding any other infOlmation or any other circumstances . 

. ,. 
',', 

This ruling triggers important deadlines regm-ding the rights and responsibilities of the 
govel11menta~ body and ofthe reql1e$tor. For more infonnation concel11ing those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openJindexor1.php. 
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673T6839. Questions concel11ing the allowable charges for providing public 
infonnation lwder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attol11ey peneral, toll free, at (888) 672-6787. 

Sincerely, i 

~~ 
Cindy N ettle$, 
Assistant Attol11ey General 
Open Record~Division 

CN/em 

Ref: ID# 415875 
.;~,: 

Enc. Submktted documents 
/ 

'. 
c: Reque~tor 

(w/o enclosures) 

"'.', 

,," 

\/. 
2Some ,qfthe documents marked for release contain or consist of confidential information that is not 

subject to release to the general public. See Gov't Code § 552.352. However, the requestor in tIlls instance 
has a special right of access to the information. Gov't Code § 552.023. Because some of the information is 
confidential with respect to the general public, if the town receives a future request for this information from 
an individual other than the requestor or the requestor's authorized representative, the town should again seek 
our decision. 'I 


