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May 3, 2011 .,! 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Bill Delniore 
Assistant District Attomey 
9th Judicial Dr,strict 
207 West Phillips, 2nd Floor 
Comoe, Texas 77301 

: .~' 

Dear Mr. Delmore: 

0R2011-06015 

You ask whether ce1iain infOlmation is subject to required public disclosure lmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#:A16145. 

The Montgomery COlmty District Attomey's Office (the "district attomey") received a 
-requestfortlw -districtattomey' sfileonanamedindividual-: ¥ou-c1aimthat-the submitted 
infomlation is excepted from disclosure under sections 552.108 and 552.111 of the 
GovenU11ent':Code. We have considered ',the exceptions you claim and reviewed the 
submitted inf<;mnation. 

Initially, we note the subl'nitted iilfOlin:atiOiTissubject to section 552. 022 ofthe GovenU11ent 
Code. Sectio1l552.022(a) provides, in relevantpali: 

(a) [T;]he following categOlies of infonnation are public infomlation and not 
excepted from required disclosure under this chapter lmless they are expressly 
conficl~ntial under other law: 

" (1) a completed repOli, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 
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Gov't Code §:~52.022(a)(1). The submittedinf01111ation consists of completed investigations 
that are subj~ct to section 552.022(a)(l). The district att0111ey must release the completed 
investigations pursuant to section 552.022(a)(1) lUlless they are excepted from disclosure 
under section 552.108 of the Gove111ment Code or are expressly made confidentiallUlder 
other law. See id. § 552.022(a)(1). The district att0111ey seeks to withhold the submitted 
infonnation llnder section 552.111 of the Gove111ment Code. However, tIns section is a 
discretionary;~xception to disclosure that protects a gove111mental body's interests and may 
be waived. ~ee Open Records Decision Nos. 677 at 10 (2002) (attol11ey work product 
privilege under section 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary 
exceptions generally). As such, section 552.111 is not other law that makes info1111ation 
expressly confidential for the purposes of section 552.022, and the submitted infonnation 
may not be withheld lUlder section 552.111 of the Gove111ment Code. We note the Texas 
Supreme COllli has held the Texas Rules of Civil Procedure are "other law" within the 
meaning of section 552.022. See In re City a/Georgetown, 53 S.W.3d 328,336 (Tex. 2001). 
However, theTexas Rules of Civil Procedure apply only to "actions of a civil nature." TEX. 

R. ClY. P. 2., :Accordingly, the att0111ey work product privilege fOlUld in mle 192.5 of the 
Texas Rules Qf Civil Procedure does not apply to the submitted inf01111ation, wInch peliains 
to a criminatcase. Therefore, the district att0111ey may not withhold any pOliion of the 
submitted in(01111ation under rule 192.5. However, a pOliion of the submitted infonnation 
is subj ect to section 552.101 ofthe Gove111ment Code, which does constitute "other law" for 
the plU-poses of section 552.022; thus, we will consider the applicability ofthis exception to 
the submittedinfonnation. 1 We will also consider your arguments under section 552.108 for 
the submitte(linformation. 

We note the s'\.lbmitted inf01111ation contains the requestor's client's fingerprints, access to 
which is gOV;y111ed by chapter 560 of the Government Code. Section 552.101 of the 

---Govefrilne-iif-Co-de- ex-c-epls--fio-ilf disclosiIi;e-"inf6finatiol1--cofis-icieretl-fd-oe--ctfnficteITtiat15y-- -- -- - -- ------
law, either c,011stitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 5 52.1~Q 1 encompasses section 5 60. 003 ofthe Gove111ment Code, wmch provides "[ a] 
biometric ideiltifier in the possession of a govenmlental body is exempt from disclosure 
under [the A~tJ." Ie!. § 560.003; see id. § 560.001(1) ("biometric identifier" means retina or 
iris scan,fin:ge1-print, voiceprint, or record of hand or face geometry). However, 
section 560.092 of the Gove111ment Code provides "[a] gove111mental body that possesses 
a biometric i\ientifier of an individual ... may not sell, lease, or othelwise disclose the 
biometric idelJtifier to another person unless ... the individual consents to the disclosure[.]" 
Ie!. § 560.0Q,2(1)(A). Accordingly, we find a person, or the person's authorized 
representativ~; has a right of access under subsection 560.002(1)(A) to that person's 
biometric infonnation. In tIns instance, the requestor has a right of access to Ins client's 
fingel-prints.,See ie!. § 560.002(1). Although the district att0111ey seeks to withhold the 

:1 

'.( 

'The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental 
body, but ordina~lly will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). '::~ 
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fingerprints up.der section 552.108 of the Govemment Code, the exceptions to disclosure 
found in the Act are generally not applicable to infonnation that other statutes make pUblic. 
See Open Rec.ords Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly, we find the 
district attorney must release the fingerprints we have marked to the requestor pursuant to 
section 560.0D2(1)(A). 

Section 552.1'08 of the Govenllnent Code provides in relevant part: 

(a) In.fonnation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[requij;ed public disclosme] if: 

;.' 

);' 

\ (4) it is infonnation that: 

.',' 

;.\ 

'> 
;,":. 

;,; 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) represents the mental impressions or legal reasoning of an 
attorney representing the state. 

Gov't Code §/552.108(a)(4). A govenllnental body must reasonably explain how and why 
section 552.108 is applicable to the infonnation at issue. See id. § 552.301(e)(1)(A); Ex 
parte Pruitt, ~51 S.W.2d 706 (Tex. 1977). 

--- ---------- - . .':..---------------------

In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme COUli held that a 
request for a district attorney's "entire litigation file" was "too broad" and, quoting National 
Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993), held that "the decision as 
to what to incl}lde in [ the file] necessarily reveals the attorney's thought processes concerning 
the prosecutiqn or defense of the case." Cuny, 873 S.W.2d at 380. You assert, and we 
agree, the preient request seeks the entire prosecution files of two criminal cases. Based on 
your represelJtations and om review, we conclude section 552.108(a)(4) is generally 
applicable to the submitted infonnation. 

We note, ho~~ver, section 552.108 does not except from disclosure basic infOlmation about 
an arrested pei-son, an an-est, or a crime. Gov't Code § 552.108(c). Basic infonriationrefers 
to the infornlo?-tion held to be public in Houston Chronicle Publishing Co. v. City of 
Houston, 531~p.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'dn.r. e: per 
curiam, 536 ;:S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976) 
(sUlllillmizing'Jypes of infonnation made public by Houston Chronicle). Thus, with the 
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exception of~asic infonnation, the district attomey may withllold the remaining infonnation 
under sectioll.552.108(a)(4) ofthe Govemment Code. 

In smllillary, the district attomey must release the requestor's client's fingerprints pmsuant 
to section 560.002 of the Government Code. Except for basic infonnation, the district 
attomey may; withhold the remaining infonnation tllder section 552.108(a)(4) of the 
GovenU11ent Code. 

This letter ruiing is limited to the paliicular infornlation at issue in this request and limited 
to the facts a~ presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatiOlI.regarding any other infonnation or any other cirCtlllstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmenta(.body and of the requestor. For more infomlation conceming those rights and 
responsibilitIes, please visit om website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the 'Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673i~6839. Questions conceming the aJlowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey'{:;Jeneral, toll free, at (888) 672-6787. 

Sincerely, 

Assistant AttQmey General 
..... Opel1 Recoi-2(fr51vlslon' 

NK/em 
'."1': 

Ref: ID# 4·t6145 

Ene. Subm~tted documents 

cc: Requc;stor 
(w/o enclosmes) 


