
May 3,2011 .. 

. ,~ 

Ms. Laura Rtissell 
Attorney;;' 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Parks &. Wildlife Department .:. 
"L,. 

4200 Smith School Road 
Austin, Texas' 78744-329,1,' 

Dear Ms. Russell: 

0R20 11-06021 

You ask wh~!her celiain infonnation is subj ect to required public disclosure under the 
Public Infomiation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID#,416197 . 

. ,i 
i 

The Texas P;~rks and Wildlife Department (the "depaliment") received a request for 
il1f0l111atiollR.~rtainillg to a specifiedillcident~ Youc1aim that the requestedinfonnation is 
excepted frOln disclosure under section 552.103 of the Govennnent Code. We have 
considered th;~ exception you claim and reviewed:. the submitted representative sample of 
inf01111ation. L.' 

' .. 
Section 552.103 of the Gove111ment'Code provides in pali: 

',' 

(a) Infonnation is excepted from [required public disclosme] if it is 
infonnation relating to litigation of a civil or criminal natme to which the 
state or a political subdivision is or may be a patiy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
perso~i's office or employment, is or may be a paliy . 

. ,.' 

IThis l~tter ruling aSSlU11es that the submitted representative sample of infonnation is truly 
representative qf,the requested information as a whole. This lUling does not reach, and therefore does not 
authorize, the \~ithholding of any other requested infonnation to the extent that the other information is 
substantially different than that submitted to this offi2e. See Gov't Code §§ 552.301(e)(1)(D), .302; Open 
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 
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(c) Infomlation relating to litigation involving a govenU11ental body or an 
officei'or employee of a govemmental body is excepted :6.-om disclosme 
under Su:bsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the 'date that the requestor applies to the officer for public infonnation for 
acces.s.· to or duplication of the infomlation. 

Gov't Code §-552.103(a), (c). A govenllnental body that claims an exception to disclosme 
under section 552.103 has the bmden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the infonnation that it seeks to 
withhold. Tdaneet this bmden, the govemmental body must demonstrate that (1) litigation 
is pending or.reasonably anticipated on the date the govenU11ental body receives the request 
for infomlati.qn, and (2) the infonnation at issue is related to the pending or anticipated 
litigation. See Univ. of Tex. Law Seh. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. 
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.-Houston [1st Dist.] 1984, wlit refd n.r.e.); Open Records Decision No. 551 at 4 
(1990). Thegovemmental body must meet both prongs of this test for infOlmation to be 
excepted frOIl!- disclosme under section 552.103(a). See ORD 551 at 4. 

In order to demonstrate that litigation is reasonably anticipated, the govenllnental body must 
provide this office "concrete evidence showing that the claim that litigation might ensue is 
more than a ~mere conjectme." Open Records Decision No. 452 at 4 (1986). Whether 
litigation is reasonably anticipated must be detennined on a case-by-case basis. Id. We note 
that the fact that a potential opposing party has hired an attorney who makes a request for 
infonnation qpes not establish that litigation is reasonably anticipated. See Open Records 

. Decisioll No. i~,6 f (19 83).1il0ptm Records Decisioi163 8 (1996), this officesfafeCl thaf,whefl 
a govermnent!'Ll body receives a notice of claim letter, it can meet its bmden of showing that 
litigation is f:yasonably anticipated by representing that the notice of claim letter is in 
compliance with the requirements of the Texas TOli Claims Act (the "TTCA"), Civil Practice 
and Remedi~~s Code, chapter 101, or an applicable mmncipal ordinance. If that 
representation;· is not made, the receipt of the claim letter is a factor we will consider in 
detemlining,:p.-om the totality of the circumstances presented, whether the governmental 
body has estaplished litigation is reasonably anticipated. See ORD 638 at 4. 

You state the department has received a notice of intent to sue letter :6.-om the requestor, who 
represents an ~Jldividual in a claim of wrongful death against the depmiment for the incident 
at issue. Y oUi.4o not affinnatively represent to tIns office that the notice of claim complies 
with the TTCh- or an applicable ordinance; therefore, we will only consider the claim as a 
factor in det~~l.nilnng whether the depmiment reasonably anticipated litigation over the 
incident in q:1::~estion. Neveliheless, based on yom representations, om review of the 
submitted infgrmation, and the totality ofthe circmnstances, we detennine the department 
has establishY;4 it reasonably anticipated litigation on the date it received the request for 
infonnation. Vie also conclude the infonnation at issue is related to the anticipated litigation 
for pmposes C).f section 552.103. 
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However, w~l10te that the purpose of section 552.103 is to enable a gove111mental body to 
protect its pos~tion in litigation by forcing pmiies to obtain infonnation relating to litigation 
through discovelY procedures. See ORD 551 at 4-5. Once infonnation has been obtained 
by all pmiieito the pending or anticipated litigation, through discovery or otherwise, no 
section 552. 193 (a) interest exists with respect to that infonnation. Open Records Decision 
Nos. 349 (1982), 320 (1982). Thus, infonnation that has either been obtained from or 
provided to tHe opposing party in the anticipated litigation is not excepted from disclosure 
under sectiOli~~52.103(a), mld it niaynot be withheld on that basis. In this instmlce, some of 
the submitted documents bear the signature of the requestor's client-the potential opposing 
party. Thus, ~11 potential parties have already seen these doclUllents. As such, we conclude 
that the dep~iiment may not withhold these documents lmder section 552.103 of the 
Govemment Code. The department may withhold the remaining infonnation at issue lmder 
section 552)03 of the Govenmlent Code. We note that the applicability of 
section 552.l'03(a) ends when the litigation is concluded or is no longer reasonably 
anticipated.)\.tt0111ey General Opinion MW-575 (1982) at 2; Open Records Decision 
Nos. 350 at 3.:(982), 349 at 2. 

This letter ruliilg is limited to the pmiicular infonnation at issue in this request and limited 
to the facts a~'j)resented to us; therefore, tIns mUng must not be relied upon as a previous 
detenninatiOlr\egarding any other infonnation or any other circumstances . 

. ;: 

This mling tffggers important deadlines regarding the rights and responsibilities of the 
gove111mentaV~ody and ofthe requestor. For more infOlmation concenling those rights and 
responsibilitie's, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the dffice of the Att0111ey General's Open Gove111ment Hotline, toll free, at 
(877) 673-68'39. Questions conce111ing the allowable charges for providing public 
information lU;1.del:theAct must be CiIrectecftothe CosiRules Adininistl'ator o:fil1eOffice of 
the Att0111ey General, toll free at (888) 672-6787. 

:g~ i+1J 
~S~YEH~le a 

Assistant Attomey General 
Open Records Division 

:'"/ 

LEH/em 

Ref: ID# 4 ;1/6197 

Ene. Submitted doclUnents 

c: Requestor 
(w/o e~lclosures) 


