
May 9, 2011, 

( 

Ms. Sharon Alexander 

ATTORNEY GENERAL OF TEXAS 

G REG A B ,B 0 T T 

Associate Geli.eral Counsel 
Texas Department ofTranspoliation 
123 East 11 th Street 
Austin, Texas78701 

Dear Ms. Alexander: 

0R2011-06366 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 417051. 

The Texas Department of TranspOliation (the "department") received a request for 
information r~garding a specified relocation settlement. You claim that the submitted 
information i~i excepted from disclosure under sections 552.l01 and 552.l05 of the 
Government ¢ode. We have considered the exceptions you claim and reviewed the 
submitted repf:~sentative sample of information.! 

Initially, we note, and you acknowledge, that you failed to comply with section 552.301 of 
the Government Code in seeking an open records decision from this office. Gov't Code 
§ 552.301(b), (e). A governmental body's failure to comply with section 552.301 results in 
the legal presumption that the information is public and must be released unless a 
governmental body demonstrates a compelling reason to withhold the information from 
disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort 

IWe assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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Worth 2005, \no pet.); Hancock v. State Ed. of Ins., 797 S.W.2d 379, 381-82 (Tex. 
App.-Austin 1990, no writ) (governmental body must make compelling demonstration to 
overcome presumption of openness pursuant to statutory predecessor to section 552.302); 
see also Open Records Decision No. 319 (1982). The presumption that information is public 
under section 552.302 can generally be overcome by demonstrating that the information is 
confidential by law or third-party interests are at stake. See Open Records Decision Nos. 630 
at 3 (1994),325 at 2 (1982). Section 552.105 is a discretionary exception that protects a 
governmental body's interests and may be waived. See Gov't Code § 552.007; Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 
(1999) (untimely request for decision resulted in waiver of discretionary exceptions), 564 
(1990) (statutory predecessor to section 552.1 05 subjecttowaiver). In failing to comply with 
section 552.301, the department has waived its claim under section 552.105. Therefore, the 
department may not withhold any of the submitted information under this exception. 
However, section 552.1 0 1 can provide a compelling reason for non-disclosure; therefore we 
will consider the applicability of this exception. 

Section 552.1Q1 of the Gover1ll11ent Code excepts from disclosure "information considered 
to be confidel~tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses information other statutes make confidential. 
In addition, a federal regulation enacted pursuant to statutory authority can provide statutory 
confidentiality for purposes of section 552.101 of the Act. See Open Records Decision 
No. 599 at 4 (1992). You raise section 552.1 Olin conjunction with part 24 oftitle 49 of the 
Code of Federal Regulations, which implements the Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, and pertains to relocation assistance and real 
property acquisition for federal and federally-assisted programs. Section 24.9 oftitle 49 of 
the Code of Federal Regulations states, in part: 

(a) Records. The Agency shall maintain adequate records of its acquisition 
and displacement activities in sufficient detail to demonstrate compliance 
with this part. These records shall be retained for at least 3 years after each 
owner of a property and each person displaced from the propeliy receives the 
final payment to which he or she is entitled under this part, or in accordance 
with the applicable regulations ofthe Federal funding Agency, whichever is 
later. 

(b) Cc)'nfidentiality of records. Records maintained by an Agency in 
accord~nce with this part are confidential regarding their use as public 
infoflnation, unless applicable law provides otherwise. 

49 C.F.R. § 24.9(a)-(b). You assert the department is an "agency" as understood by this 
section. "Agency" means a federal agency, state, state agency, or a person that acquires real 
property or displaces a person from property. See id. § 24.2(a)(1). You state the information 
at issue relates to displacement of a person by a federally assisted program. You inform us 
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the department is required "to maintain adequate records of its acquisition and displacement 
activities in sufficient detail to demonstrate compliance with part 24." You further state the 
information in Exhibit B is maintained by the department in accordance with part 24 of 
title 49 ofthe Code of Federal Regulations. Based upon your representations and our review, 
we agree Exhibit B is confidential under section 24.9(b) of title 49 of the Code of Federal 
Regulations a~d must be withheld under section 552.101 of the Government Code . 

. :,1 

This letter rulihg is limited to the particular information at issue in this request and limited 
to the facts as 'presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 

. atJ877) 673-6839 ... Questiol1scollcemil1g the allowable charges for providing public 
information tmder the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

~. LauraReamlc9~ ~ 
Assistant Attorney General 
Open Records,fDivision 
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Ref: ID# 417051 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


