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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Martha T: Williams 
Olson & Olson, L.L.P. 
Wortham Tower, Suite 600 
2727 Allen Parkway 
Houston, Texas 77019 

Dear Ms. Williams: 

0R2011-06395 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 417059. 

The City of Tomball (the "city"), which you represent, received a request for (1) the city's 
police depart!-llent's (the "department") rules, regulations, special directives, and 
administrative~rders governing an officer's conduct during welfare calls when sex offenders 
are involved; (Q) a named police officer's disciplinary record; (3) the telephone number of 
the individual:in charge of the department's Internal Affairs Division; and (4) a statement 
from the chiefbf police regarding a complaint investigation. You state you will redact social 
security numbers of private individuals under section 552.14 7 (b) of the Government Code. 1 

You claim the submitted information is excepted from disclosure under sections 552.101, 
552.102,552.103,552.117,552.130,552.136, and 552.137 of the Government Code. We 
have considered the exceptions you claim and reviewed the submitted information. 

Initially, we note you have not submitted information responsive to items one, three, and four 
of the request. We note the Act does not require the city to release information that did not 

ISection 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office under the Act. Gov't Code § 552.147. 
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exist when it received the request or create responsive information.2 Item four ofthe request 
requires the city to answer a factual question and create new information. A governmental 
body is not required to answer factual questions or create new information in responding to 
a request. A governmental body is simply required to make a good-faith effort to relate a 
request to information that is within the governmental body's possession or control. See 
Open Records Decision No. 561 at 8-9 (1990). However, to the extent any additional 
information r~:~ponsive to the request existed at the time the city received the request, we 
assume it has been released. If the city has not released such information, it must do so at 
this time. See.: Gov't Code §§ 552.301(a), .302; Open Records Decision No. 664 (2000) 
(noting that if a governmental body concludes that no exceptions apply to the requested 
information, it must release information as soon as possible under circumstances). 

Next, we note some of the submitted information, which we have marked, is not responsive 
to the instant request as it was created after the date the request was received. This ruling 
does not address the public availability of non-responsive information, and the city is not 
reqllired.to_release_.nQu-.tespQl1.siye.infQrJ11gttlon_illl'~sp_OI1seJoJhj.~ . .r~g1.lE:§t. 

Next, we note some of the responsive information consists of completed investigations 
subject to section 552.0i2(a)(1) of the Government Code. Section 552.022(a)(1) provides .. 
for the required public disclosure of "a completed report, audit, evaluation, or investigation 
made of, for, or by a governmental body, except as provided by Section 552.108." Gov't 
Code § 552. 022( a) (1 ). Although you raise section 552.1 03 ofthe Government Code for this 
information, section 552.103 is a discretionary exception to disclosure that protects a 
governmental body's interests and may be waived. See id. § 552.007; Dallas Area Rapid 
Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental.;body may waive section 552.103); Open Records Decision No. 665 at 2 n.5 
(2000) (discrJionary exceptions generally), 663 (1999) (governmental body may waive 
section 552.103). As such, section 552.103 is not "other law" that makes information 
confidential for the purposes of section 552.022. Therefore, the city may not withhold the 
information we marked under section 552.103. Sections 552.101, 552.102, 552.117, 
552.130,552.136, and 552.137 ofthe Government Code constitute other laws for purposes 
of section 552.022. We will, therefore, consider whether the responsive information subj ect 
to section 552.022 is excepted under those sections. 

We now turn to your claim under section 552.103 of the Government Code for the 
responsive information not subject to section 552.022 of the Government Code. 
Section 552.103 provides in relevant part: 

2See Eeon. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 
1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986),362 at 2 
(1983). 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which art officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the infOlmation. 

Gov't Code § 552.103(a), (c). The govemmental body has the burden of providing relevant 
_ f§.Yl~ and documents to show that the section 552.1 03(a) exception is applicable in a 

- partic;i~~- ~it~jatio~~-Thetest-for- ~eetlng-this -tnrrden is -a showll1gthat -OT-l1Hgatloiils -
pending or rea$onably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. o/Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co. , 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No.5 51 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim litigation is reasonably anticipated may 
include, for example, the governmental body's receipt of a letter containing a specific threat 
to sue the governmental body from an attorney for a potential opposing party.3 Open 
Records DecisionNo. 555 (1990); see Open Records DecisionNo. 518 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand, this office has determined if an 
individual publicly threatens to bring suit against a governmental body, but does not actually 
take objectiveisteps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Deciiion No. 331 (1982). 

t~· 

3In addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records DecisionNo. 288 (1981). 

---________________ -_.--_.-_--_.-_-_--_-_-_.-___ ._.-- - r 
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You state, prior to the city's receipt of the instant request, the city anticipated litigation to be 
initiated by the requestor in regards to an incident involving the requestor and the named 
police officer., You have provided documentation which reflects the requestor informed the 
city he would Be filing suit against the city in addition to his lawsuit against the named police 
officer. Y ou '~lrther state the requestor had previously filed a lawsuit against the named 
police officer l.n a pro se capacity, but that lawsuit was dismissed by the court. You explain 
the city anticipates the requestor to file suit against the city in a pro se capacity, as he has 
done against the named police officer. Upon review, we find the city reasonably anticipated 
litigation on the date the request for information was received. Further, we find the 
information at issue relates to that anticipated litigation for purposes of section 552.1 03(a). 
Therefore, we find the city may withhold the responsive information not subject to 
section 552.022 of the Government Code under section 552.103.4 

We note, however, once the information has been obtained by all parties to the anticipated 
litigation, no section 552.103(a) interest exists with respect to that information. Open 

J3&~Qr(:l~D_~9isj~1l1'{0--,-~_42_~t~_C128lLRe_aLs()}~()!eJh~_(lppl!cabi1ity of ~~C~!~~~~~_·lQ~(a) 
ends when the litigation has concluded or is no longer anticipated. Attorney General Opinion 
MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982),349 at 2 (1982). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidel1tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the Medical Practice Act (the "MPA"), 
subtitle B 0:&( title 3 of the Occupations Code. Occ. Code §§ 151.001-165.160. 
Section 159.0q'2 of the MP A provides in part the following: 

" r· 
(a) Abommunication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication' 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained . 

. ~/. 

,~', 

~( 

4As our Juling for the submitted information is dispositive, we need not address your remaining 
arguments against-its release. 

,1. 

---T 
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Id. § 159.002(a)-(c). This office has concluded the protection afforded by section 159.002 
extends only to records created by either a physician or someone under the supervision of a 
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Medical 
records must be released upon the patient's signed, written consent, provided that the consent 
specifies (1) the information to be covered by the release, (2) reasons or purposes for the 
release, and (3) the person to whom the information is to be released. Occ. Code §§ 159.004, 
.005. Section 159.002(c) also requires any subsequent release of medical records be 
consistent with the purposes for which the governmental body obtained the records. Open 
Records Decision No. 565 at 7 (1990). Medical records may be released only as provided 
under the MPA. Open Records Decision No. 598 (1991). Upon review, we find some of the 
records subjeo,t to section 552.022 of the Government Code constitute medical records that 
may only be r~leased in accordance with the MP A. 

~\\ 

We note the re.¢ords subj ect to section 552.022 of the Government Code contain fingerprints. 
Chapter 560 Of the Government Code provides a governmental body may not release 

_ _fingerpIin1iniQrmilliQn e1C~smt in_~rtllin lirr!!!ed~i~S:ll~~!§.~ce§-,_~ee Gov't Code §§ 560.001 
(defining "biometric identifier" to include fingerprints), .002 (prescrTblngmanner In whIch 
biometric identifiers must be maintained and circumstances in which they can be released), 
.003 (biometric identifiers in possession of governmental body exempt from disclosure under 
the Act). You do not inform us, and the submitted information does not indicate, 
section 560.002 permits the disclosure of the fingerprints at issue. Therefore, the city must 
withhold the fingerprints you marked under section 552.l01 in conjunction with 
section 560.003 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d668, 685 (Tex. 1976). The type of information considered intimate and embarrassing 
by the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregli~ncy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric tre~tment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. ]his office has found some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional andjob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). Upon review, we find some of the records subject to section 552.022 
of the Government Code contain highly intimate or embarrassing information of no 
legitimate public concern. Thus, the city must withhold this information, which we marked, 
under section 552.101 in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 

-----T 
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personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02(a) excepts from disclosure the dates of birth of state employees in the payroll 

'" database ofth~Texas Comptroller of Public Accounts. Tex. Comptroller o/Pub. Accounts 
v. Attorney G~n. o/Tex., No. 08-0172,2010 WL 4910163 (Tex. Dec. 3, 2010). Having 

. carefully revie,wed the information at issue, we have marked the information that must be 
withheld under section 552.102(a) of the Government Code. 

Section 552.117(a)(2) of the Govermnent Code excepts from disclosure the home address, 
home telephone number, social security number, and family member information of a peace 
officer, as defined by article 2.12 of the Code of Criminal Procedure. See Gov't Code 
§ 552.117(a)(2); Open Records Decision No. 622 (1994). We note section 552.117 also 
encompasses a personal cellular telephone number, if the officer personally pays for the 
service. See Open Records Decision No. 670 at 6 (2001); see also Open Records Decision 
No. 506 at 5-6 (1998) (statutory predecessor to section 552.117 not applicable to cellular 
telephone numbers provided and paid for by governmental body and intended for official 
_l.lS~)._ We_ ~ls9_ n9j:eJha.Lal1ill(li\,i~uiJl~s personal post office box number is not a "home 
address" and therefore may not be wiihh--;ldlillder-section-ssiT 17 ~~-SeeGov;1: Code 
§ 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that 
purpose of section 552.117 is to protect public employees from being harassed at home) 
(citing House;;Committee on State Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985)) 
(emphasis adcJ;~d). Upon review, we find the information we marked belonging to the named 
police officer;Jmust be withheld under section 552.117(a)(2) of the Govermnent Code; 
however, the ~ity may only withhold the officer's cellular telephone numbers if the officer 
paid for the cellular telephone services with his own funds. 

Section 552.117 (a)(1) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, social security numbers, and family member information of current 
or former officials or employees of a governmental body who request that this 
information be kept confidential under section 552.024 of the Government Code. Gov't 
Code § 552. 117(a)(1). Whether a particular piece of information is protected by 
section 552.117(a)(1) must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). The city may only withhold information under 
section 552.117(a)(1) if the individual at issue elected confidentiality under section 552.024 
prior to the date on which the request for this information was made. The records subject to 
section 552.022 of the Government Code contain information pertaining to a city employee. 
The city must withhold this information, which we marked, under 552.117(a)(1) if the 
employee at issue elected to keep such information confidential prior to the city's receipt of 
the request for information. If the city employee did not make a timely election, the 
information wrp marked may not be withheld under section 552.117(a)(1). 

Some of the'i-emaining information in the records subject to section 552.022 of the 
Government ~ode is excepted under section 552.130 of the Government Code. Section 
552.130 provicies information relating to a motor vehicle operator's license, driver's license, 
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motor vehicle title, or registration issued by a Texas agency is excepted from public release. 
Gov't Code § 552.130(a)(1), (2). The city must withhold the Texas driver's license and 
license plate numbers you marked under section 552.130 . 

. Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body," unless the member of the public consents to its release or the e-mail 
address is ofa type specifically excluded by subsection (c). See id. § 552.137(a)-(c). You 
marked e-mail'addresses in some of the remaining records subject to section 552.022 of the 
Government Clode. The e-mail address we marked is not of a type specifically excluded by 
section 552.13'7(c). Accordingly, the city must withhold the e-mail address we have marked 

I:' 

under section ·?52.137, unless the owner of the e-mail address has affirmatively consented 
to its disclosure. However, the remaining e-mail address you marked is not the personal 
e-mail address ofamember of the public and it may not be withheld under section 552.137. 

In summary, the city may withhold the responsive information not subj ect to section 552.022 
of the Government Code under -sectl0n-S52T03 of the-Governill-enrcoae~ Tne c1tymusf 
release the information we marked pursuant to section 552.022. In releasing the information 
subject to section 552.022, the city (1) may only release the information we marked in 
accordance with the MP A; (2) must withhold the fingerprints you marked under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code; (3) must withhold the information we marked under section 552.101 in 
conjunction with common-law privacy; (4) must withhold the information we marked under 
section 552.102(a) of the Government Code; (5) must withhold the information we marked 
belonging to the named police officer under section 552.117(a)(2) of the Government Code, 
however, the city may only withhold the officer's cellular telephone number if the officer 
paid for the cellular telephone services with his own funds; (6) must withhold the 
information vi5? marked under 552.117(a)(1) if the employee at issue elected to keep such 
information cQ~fidential prior to the city's receipt of the request for information; (7) must 
withhold thefTexas driver's license and license plate numbers you marked under 
section 552. LtO of the Government Code; and (8) the e-mail address we marked under 
section 552.137 of the Government Code.5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

5We note this office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold ten categories of information, including fmgerprints under 
section 552.101 in conjunction with section 560.003 of the Government Code, Texas driver's license and 
license plate numbers under section 552.l30 ofthe Government Code, and e-mail addresses of members of the 
public under section 552.137 of the Government Code, without the necessity of requesting an attorney general 
opinion. 

\:', 
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This ruling trfggers important deadlines regarding the rights and responsibilities of the 
governmental:body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infOlmation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Ana Carolina Vieira 
Assistant Attorney General 
Open Records Division 

ACV/eeg 
j;r 

Ref: ID# 4 iJ7059 
.1: 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


